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Stormwater Concept Design — JHA Engineers
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Clause 4.6 Variation Request — Car Parking — Ethos Urban
Clause 4.6 Variation Request — Building Height — Ethos Urban
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SPECIAL
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(S7.24)
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RECOMMENDATION | Approval

DRAFT
CONDITIONS TO | Yes
APPLICANT

SCHEDULED

MEETING DATE Electronic Determination

PREPARED BY Cynthia Dugan — Principal Coordinator

CONFLICT OF
INTEREST None Declared
DECLARATION

DATE OF REPORT 30 April 2025

EXECUTIVE SUMMARY

The Amending Concept Development Application is for a seniors housing development and a
neighbourhood shop. The application seeks to modify an Amending Concept Development
Application 1110/2022/JP approved by the Land and Environment Court on 17 March 2023.
The original Concept Development Application 1262/2019/JP was approved by the Sydney
Central City Planning Panel on 20 February 2020.

The Concept Development Application is made under Section 4.22 of the Environmental
Planning and Assessment Act 1979. The Development Application seeks to amend the land
use from a residential flat building development comprising 242 units to a seniors housing
development for 217 independent living units. The application includes amendments to the
building envelopes, reduced basement levels, introduction of a porte cochere to be accessed
from Hughes Avenue, a wellness clubhouse in Buildings A and B and the relocation of a
neighbourhood shop. No built form is included as part of the subject Development Application
however a separate Development Application for built form has been lodged under
110/2025/JP. This application is referred concurrently to the SCCPP for determination.

Seniors housing development is permitted in the R4 High Density Residential zone under the
SEPP (Housing) 2021. The Development Application seeks to utilise the additional floor
space ratio (FSR) and height provisions for seniors housing under Section 87 of the SEPP
(Housing) 2021 which allows for an additional 15% of the maximum permissible FSR if the
additional floor space is for the purposes of independent living units and the development will
result in a maximum building height of not more than 3.8m above the maximum permissible
building height. As The Hills LEP 2019 provides a maximum incentive FSR of 2.3:1 under
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Clause 9.7 and a maximum height of 21m under Clause 4.3, this results in a maximum
permissible FSR of 2.645:1 and maximum permissible height of 24.8m for the site. The
proposal provides for a maximum FSR of 2.376:1 which complies with the FSR standard. The
development also meets the unit mix, size and car parking provisions under Clause 9.7 of the
Hills LEP 2019.

The application seeks to vary the maximum building height standard under Section 87(2)(c)
of the SEPP (Housing) 2021. The proposed maximum heights of 25.8m for Building A and
26.3m for Building B exceed the height limit of 24.8m by a maximum of 1m (4%) and 1.5m
(6%) respectively. The Applicant submits that the further variation to the SEPP (Housing)
2021 height standard for Buildings A and B is required to accommodate lift overruns and
mechanical plants. A well-founded Clause 4.6 written submission has been provided with the
application. It is considered strict compliance is unreasonable and unnecessary in this
instance and there are sufficient environmental planning grounds to justify contravening the
development standard, as the variation relates to upper-level service elements which are
setback and recessive and would not impact the visual amenity when viewed from the
streetscape. In this regard, the variation can be supported.

The application also seeks to vary a development standard for car parking accessibility and
usability under Schedule 4 of The SEPP (Housing) 2021. Section 85 of the SEPP requires
that development consent must not be granted for independent living units unless the
development complies with the relevant standards specified in Schedule 4. Schedule 4, Part
1, Section 4, Subsection 2(c) requires that if parking spaces for a Class 1, 2 or 3 building
under the Building Code of Australia is provided in a common area for use by occupants who
are seniors or people with a disability and for a group of 8 or more parking spaces, at least
15% of the parking spaces must comply with AS/NZS 2890.6 and at least 50% of the parking
spaces must be at least 3.2m wide and have a level service with a maximum gradient of 1:40
in any direction. The application proposes that 40% (130 of 322 spaces) of the Class 2
buildings would comply with AS/NZS 2890.6 and 28% (91 of 322 spaces) would be at least
3.2m wide and have a maximum gradient of 1:40. This results in a 22% variation to the 3.2m
wide car parking standard. A well-founded Clause 4.6 written submission has been provided
with the application. It is considered strict compliance is unreasonable and unnecessary in
this instance and there are sufficient environmental planning grounds to justify contravening
the development standard, as the variation only relates to car parking spaces that are provided
in surplus of the minimum non-discretionary standard under Section 108(k) of the SEPP. The
Clause 4.6 submission demonstrates that despite the variation, the proposal would still
provide for accessibility and usable car parking for future occupants of the seniors housing
development. In this regard, the variation can be supported.

With the exception of the above, the proposal demonstrates compliance with the SEPP
(Housing) 2021. In particular, the development complies with Section 93 of the SEPP as the
application has demonstrated that residents will have adequate access to facilities and
services by frequent bus services located 250m — 300m from the site on Middleton Ave. The
proposal also complies with all other provisions under Chapter 3, Part 5 Housing for Seniors
and People with a Disability, including the non-discretionary development standards under
Division 7, Chapter 4 Design of Residential Apartment Development, Schedule 4, Part 2
Additional Standards for independent living units and Scheule 8 Design Principles for Seniors
Housing.

The proposal complies with The Hills LEP 2019. The proposal has been reviewed by Council’s
Design Advisory Panel (DAP) and the Amending Concept Development Application satisfies
the provisions under Clause 9.5 Design Excellence of The Hills LEP 2019. The DAP made
recommendations to the built form of the development which is considered in the Council
Assessment Report under Development Application 110/2025/JP.
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The proposal does not result in further variations to the relevant controls under The Hills DCP
2012 compared to the Court Approved Concept Development Application.

No submissions were received following the notification period.

The proposal is recommended for approval subject to conditions contained at Attachment A
of this report.

1. THE SITE AND LOCALITY

The site is irregular in shape, comprises 14 residential lots and has a total area of 12,405.8m?2.
The site is slopes to the southern corner and is bounded by Cadman Crescent to the north
and east, and Hughes Avenue to the south-west. The site is located approximately 530m from
the Showground Metro Station.

The site is within the Showground Precinct which is one of four Precincts identified by the
NSW Government to be planned as part of its ‘Planned Precinct Program’ along the Sydney
Metro Northwest corridor. Under the Hills LEP 2019, the subject site is zoned R4 High Density
Residential, comprises a maximum height of 21m (6 storeys) and directly interfaces land
zoned R3 Medium Density Residential to the northeast and southeast. The current
improvements on site include one and two storey dwelling houses on each residential lot.

The properties to the northwest and west of the site are zoned R4 High Density Residential
and comprises of 1-2 storey dwelling houses. The properties to the northeast, east and south
are zoned R3 Medium Density Residential and are characterised by 1-2 storey dwelling
houses. Further north and west of the site, a number of residential flat buildings are currently
under construction within the emerging precinct.

2, THE PROPOSAL AND BACKGROUND

21 The Proposal

The Amending Concept Development Application seeks approval for the following
modifications to the Court approved Amending Concept Development Consent 1110/2022/JP:

o Replacement of approved detailed drawings with concept envelope drawings;

e Change of approved land use from residential flat building to seniors housing,
comprising independent living units and ancillary services including a wellness
clubhouse on the ground floor of Buildings A and B;

¢ Reduction of approved residential units from 242 to 217 and change of unit typology
mix;

¢ Increase in approved building envelope heights of between 370mm — 710mm across
Buildings A, B, D, and E, largely to accommodate lift overruns and rooftop plant;

e Reconfiguration of approved basement design, including deletion of a basement
level,

¢ Introduction of a porte cochere to be accessed from Hughes Avenue;

o Replacement of approved ground floor residential units with a wellness clubhouse in
Buildings A and B; and

e Associated amendments to approved landscaping and stormwater design.

The key development statistics of the original approved Concept DA, the Court approved
amending DA and the proposed amending DA are detailed in the table below:
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Original SCCPP Court Approved Proposed Amending
Approved DA Amending Concept DA | Concept DA
1110/2022/JP 1525/2024/JP
1262/2019/JP
Site Area 12,403.8m? 12,403.8m? 12,403.8m?
Land Use Residential Flat Buildings | Residential Flat Buildings | Seniors Housing
and Neighbourhood Development
Shop (Independent Living
Units and Wellness
Centre)
Maximum Building A 7 storeys Building A 7 storeys Building A 8 storeys
height (23.6m) (25.11m) (25.8m)
Building B 7 storeys Building B 7 storeys Building B 7-8 storeys
(23.15m) (25.59m) (26.3m)
Building C 3 storeys Building C 4-5 storeys Building C 4-5 storeys
(14.8m) (20.7m) (19.5m)
Building D 7 storeys Building D 6 storeys Building D 7 storeys
(23.8m) (25.3m) (24.65m)
Building E 7 storeys Building E 7 storeys Building E 7 storeys
(22.69m) (24.23m) (24.6m)
Number of | 1 bedroom — 57 1 bedroom — 54 1 bedroom — 11
rt t
aparmen's | 5 pedroom — 125 2 bedroom — 128 2 bedroom — 125
3 bedroom — 27 3 bedroom - 60 3 bedroom — 81
4 bedroom — 19
Total 228 (residential Total 242 (residential Total 217 (independent
apartments apartments) living units)
Gross Floor | 26,112m? 27,104m? 29,473m?
Area
Floor Space | 2.1:1 2.185:1 2.376:1
Ratio
Communal | 4,469m?(36%) 4,857m?(39%) 3,134m? (25%)
Open space
Car Parking | Residential: 248 Residential: 301 Residential (Independent
S Living Units): 308
paces Visitor: 59 Visitor: 51 ving Units)
Visitor: 4
Total: 310 Retail: 4 sttor
Retail: 5
Total: 356 el
Total: 322
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2.2 Background and Site History

On 20 February 2020, the Sydney Central City Planning Panel (SCCPP) approved
1262/2019/JP for a Concept Development Application for a residential flat building
development comprising 228 apartments, basement car parking and associated landscaping.
The development was supported with a Clause 4.6 written submission to vary the maximum
height LEP standard by 13.57%.

On 23 July 2020, Section 4.55(2) Modification Application to 1262/2019/JP/A was lodged to
remove condition 3 in the development consent which required a dwelling cap of 228 dwellings
and instead propose either a gross floor area cap of 28,589m? reflective of 264 dwellings
submitted as part of the modification, or an upper dwelling limit of 315 dwellings. Other
changes sought included an increase in the height of Building C from 3 to 5 storeys; apartment
connectors between Buildings A-B and D-E; amendments to building envelopes to provide
improved articulation; provide new rooftop communal open space areas; and increase the
site’s landscaped area. This application was refused by the Sydney Central City Planning
Panel (SCCPP) on 15 November 2021. The main grounds for refusal related to the
modifications not resulting in a development that would be substantially the same as originally
approved. The application also did not meet the design excellence provision under Clause
9.5 of the LEP and did not provide appropriate residential amenity as required under the
Apartment Design Guide and SEPP 65.

On 25 January 2022, Development Application 1110/2022/JP was lodged for an Amending
Concept DA to 1262/2019/JP. The development sought to remove condition 3 in the
development consent which required a dwelling cap of 228 dwellings and instead propose a
gross floor area cap of 27,834m? reflective of 255 dwellings. The application also sought to
alter the approved building envelopes to enable additional building height, allow an addition
of 60m? retail space and increase the communal open space area. A built form Development
Application was also lodged on the same date under Development Application 1112/2022/JP.
On 16 June 2022, a Class 1 Appeal was filed with the Land and Environment Court against
the deemed refusal of DA 1110/2022/JP (No 174486 of 2022) and DA 1112/2022/JP (No
174536 of 2022). Both Development Applications were refused by the Sydney Central City
Planning Panel on 11 July 2022. However, the Land and Environment Court approved both
Development Applications on 17 March 2023 with a maximum of 242 dwellings. Refer
Attachment G for the Court Orders.

On 30 November 2023, prelodgment meeting (31/2024/PRE) was held with the Applicant who
proposed to lodge a Modification Application to amend the Court approved development
consent from residential flat buildings to seniors housing comprising independent living units.
As there would be a substantial change to the land use from residential flat buildings to seniors
housing and would include alterations to the FSR, unit sizes, unit mix and design for
accessibility, Council staff advised the Applicant that a new Development Application would
be required as it was unlikely the changes would result in a development that is substantially
the same as required under Section 4.56 of the Environmental Planning and Assessment Act
1979.

A further pre-lodgement meeting (70/2024/PRE) was held on 19 April 2024. The Applicant
proposed to lodge a Section 4.56 Modification Application or an Amending Development
Application to the Court Approved DAs and indicated that the development would operate as
a ‘retirement village’ under the Retirement Villages Act 1999. As the Act states ‘retired person
as a person who has reached the age of 55 years or has retired from full-time employment’,
the land use would remain as a ‘residential flat building’. Council staff advised that if the land
use were to remain as a residential flat building, the design of the development should reflect
this and that the proposed determination pathway of both the Concept and built form
development applications would not be supported as the development is unlikely to meet the
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‘substantially the same’ test. It was recommended that a new Development Application for
both the concept and built form development is lodged and the previous development
consents are surrendered.

The subject Amending Concept Development Application was lodged on 14 June 2024. At
lodgement, the Applicant indicated that a built form Development Application for the subject
site would be lodged imminently and amended plans would be submitted with the subject
Amending Concept Development Application. The Applicant requested that the notification of
the Development Application be delayed until these amended plans were submitted.
Amended plans for the subject Development Application was submitted on 10 July 2024. The
Development Application was notified from 16 July 2024 to 6 August 2024. No submissions
were received.

The built form Development Application 110/2025/JP was lodged on 1 August 2024.

A letter was sent to the Applicant on 5 August 2024 requesting additional information regarding
waste management, landscaping and planning matters. A further request to provide additional
information regarding engineering issues was sent on 7 August 2023. A submission was
received from Sydney Water requesting their Wastewater assets to be indicated on the
architectural plans. This was forwarded to the Applicant on 23 August 2024. Amended plans
were provided on 26 August 2024.

Council staff briefed the Sydney Central City Planning Panel on 5 September 2024. The Panel
noted the following:

» The panel queried if consideration had been given to care facilities available to residents to
assist with aging in place. The applicant advised it does have partnerships with wellbeing
coordinators/consultants as well as aged care providers and will continue to navigate to further
support residents.

* The panel targets determination of RSDAs within 250 days. The chair recommends that the
applicant expedite their efforts to facilitate amendments or additional information required by
Council to allow them to complete their assessment. The panel will determine development in
the form it is presented at or prior to 250 days

The application was reviewed by the Design Advisory Panel on 11 September 2024.

A further request for additional information was sent to the Applicant on 12 November 2024
regarding planning matters.

A response to the outstanding engineering issues were provided on 6 December 2024.

An amended Clause 4.6 written submission to Part 1 of Schedule 4 of the Housing SEPP was
provided on 19 December 2024.

Further information was requested regarding outstanding engineering matters on 30 January
2025. A response was provided from the Applicant on 6 February 2025.

On 1 April 2025, Council staff requested the Applicant provide legal advice to confirm that the
height requirement for the additional floor space ratio under Clause 85 of the SEPP (Housing)
and carparking provisions under Schedule 4 of SEPP (Housing) 2021 could be varied under
Clause 4.6 of the LEP.
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On 7 April 2025, Council staff requested the Applicant provide an updated Clause 4.6 written
submission to ensure that the car parking variation under Schedule 4 of the SEPP (Housing)
2021 reflected what was proposed on the submitted plans.

On 9 April 2025, revised basement car parking plans were submitted amending the number
of parking spaces for the development. Legal advice was also provided to address planning
concerns regarding the Clause 4.6 written submissions. Refer Attachment U.

On 11 April 2025, revised Clause 4.6 submissions were provided to vary the height and

carparking standards under Part 5, Division 3, Section 87, 2(c) and Schedule 4 of SEPP
(Housing) 2021. Refer Attachment T.

3. STATUTORY CONSIDERATIONS

3.1 Concept Development Applications under the Environmental Planning and
Assessment Act 1979

The Amending Concept Development Application is made pursuant to Section 4.22 of the
Environmental Planning and Assessment Act 1979. Section 4.22 of the Act States;

4.22 Concept development applications

(1) For the purposes of this Act, a concept development application is a development
application that sets out concept proposals for the development of a site, and for which
detailed proposals for the site or for separate parts of the site are to be the subject of
a subsequent development application or applications.

(2) Inthe case of a staged development, the application may set out detailed proposals for
the first stage of development.

(3) A development application is not to be treated as a concept development application
unless the applicant requests it to be treated as a concept development application.

(4) If consent is granted on the determination of a concept development application, the
consent does not authorise the carrying out of development on any part of the site
concerned unless:

(a) consent is subsequently granted to carry out development on that part of the site
following a further development application in respect of that part of the site, or

(b) the concept development application also provided the requisite details of the
development on that part of the site and consent is granted for that first stage of
development without the need for further consent.

The terms of a consent granted on the determination of a concept development
application are to reflect the operation of this subsection.

(5) The consent authority, when considering under section 4.15 the likely impact of the
development the subject of a concept development application, need only consider the
likely impact of the concept proposals (and any first stage of development included in the
application) and does not need to consider the likely impact of the carrying out of
development that may be the subject of subsequent development applications.
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4.23 Concept development applications as alternative to DCP required by environmental
planning instruments (cf previous s 83C)

(1) An environmental planning instrument cannot require the making of a concept
development application before development is carried out.

(2) However, if an environmental planning instrument requires the preparation of a
development control plan before any particular or kind of development is carried out on
any land, that obligation may be satisfied by the making and approval of a concept
development application in respect of that land.

Note—
Section 3.44(5) also authorises the making of a development application where the
relevant planning authority refuses to make, or delays making, a development control
plan.

(3) Any such concept development application is to contain the information required to be
included in the development control plan by the environmental planning instrument or the
regulations.

4.24 Status of concept development applications and consents (cf previous s 83D)

(1) The provisions of or made under this or any other Act relating to development applications
and development consents apply, except as otherwise provided by or under this or any
other Act, to a concept development application and a development consent granted on
the determination of any such application.

(2) While any consent granted on the determination of a concept development application for
a site remains in force, the determination of any further development application in
respect of the site cannot be inconsistent with the consent for the concept proposals for
the development of the site.

(3) Subsection (2) does not prevent the modification in accordance with this Act of a consent
granted on the determination of a concept development application.

Note.
See section 4.53(2) which prevents a reduction in the 5-year period of a development
consent.

The Applicant has requested the subject Development Application be considered as an
amending Concept Development Application. There is no built form proposed as part of the
subject Development Application. The built form Development Application 110/2025/JP is
referred concurrently to the Panel.

Itis noted that the Land and Environment Court approved an amending Concept Development
Application on 17 March 2023. Refer Attachment G for Court Orders. In this regard, the
Applicant has lodged an Amending Development Application to seek development consent
for additional changes to the approved amending Concept Development Application.

Itis considered that the subject Development Application satisfies the matters of consideration
under Section 4.15 of the Act as identified throughout this report. The relevant environmental
planning instruments including The Hills Local Environmental 2019, SEPP (Housing) 2021,
The Apartment Design Guide, The Hills Development Control Plan 2012 and the likely impacts
of the development including environmental, natural and built and social and economic
impacts, the suitability of the site, any submissions made during the notification period and
consideration of the public interest has been assessed.
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To ensure Section 4.24(2) is satisfied and the determination of the subject Concept
Development Application and built form Development Application can be made, condition 1A
has been recommended in the development consent requiring ‘a notice of modification’ as
referred to in Section 4.17(5) of the Environmental Planning and Assessment Act 1979 be
prepared in accordance with Clause 67 of the Environmental Planning and Assessment
Regulations 2021 and delivered to the consent authority (the Land and Environment Court)
modifying Concept Development Consent 1110/2022/JP. This is consistent with the approach
taken in the Court ruling to amend the original Concept Development Application
1262/2019/JP under the Amending Concept Development Application 1110/2022/JP. It is
noted that the consistency of the built form Development Application to the subject Concept
Development Application is addressed under the Council Assessment Report for the built form
application.

3.2  Section 4.15(1)(a)(i) - Provisions of Environmental Planning Instruments

When determining a development application, the consent authority must take into
consideration the matters outlined in Section 4.15(1) of the Environmental Planning and
Assessment Act 1979 (‘EP&A Act’). These matters as are of relevance to the development
application include the following:

(a) the provisions of any environmental planning instrument, proposed
instrument, development control plan, planning agreement and the
regulations

(b) the likely impacts of that development, including environmental impacts on
both the natural and built environments, and social and economic impacts in
the locality,

(c) the suitability of the site for the development,

(d) any submissions made in accordance with this Act or the regulations,

(e) the public interest.

These matters are further considered below.

The following Environmental Planning Instruments are relevant to this application:

State Environmental Planning Policy (Planning Systems) 2021;

State Environmental Planning Policy (Resilience and Hazards) 2021;
State Environmental Planning Policy (Biodiversity and Conservation) 2021;
State Environmental Planning Policy (Transport and Infrastructure) 2021;
State Environmental Planning Policy (Sustainable Buildings) 2022;

State Environmental Planning Policy (Housing) 2021; and

The Hills Local Environmental Plan 2019.

A summary of the key matters for consideration arising from these State Environmental
Planning Policies are outlined in the table below.

EPI Matters for Consideration Comply
(Y/N)
Planning Section 2.20 declares the proposal as regionally Y
System significant development pursuant to Clause 2 of
SEPP Schedule 6.
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Resilience Clause 4.6 Contamination and remediation will be Y
and Hazards | considered in the built form Development Application.
SEPP No conditions required for the subject Concept DA.
Biodiversity | Chapter 2 Vegetation in non-rural areas and Chapter 6 Y
and Water Catchments. No conditions required for the
Conservation | subject Concept DA.
SEPP
Sustainable | Chapter 2 contains standards for residential Y
Buildings development. This will be assessed under the built form
Development Application. No conditions required for the
subject Concept DA.
Housing Chapter 3, Part 5 Housing for Seniors and People with a | N, Clause
SEPP Disability, including the non-discretionary development 4.6
standards under Division 7 submission
provided
for Division
3, Section
87,2 (c)
building
height.
Refer
discussion
below.
Chapter 4 Design of Residential Apartment Y
Development
Schedule 4, Part 2 Additional Standards for independent | N, Clause
living units 4.6
submission
provided
for car
parking.
Refer
discussion
below.
Scheule 8 Design Principles for Seniors Housing. Y
LEP 2019 | e Clause 4.1 — Lot size Y
e Clause 4.3 — Height of Buildings N
e Clause 4.4 — Floor Space Ratio SEPP
(Housing
provisions
apply)
e Clause 7.2 — Earthworks v
e Clause 9.1- Minimum lot sizes for residential flat
buildings and shop top housing v
e Clause 9.2 — Site area of proposed development
includes dedicated land v
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e Clause 9.4 — Development requiring the preparation
of a development control plan Y
e Clause 9.5 — Design Excellence
e Clause 9.7 — Residential development yield on certain Y
land N/A SEPP
(Housing
provisions
apply)

State Environmental Planning Policy (Planning Systems) 2021

State Environmental Planning Policy (Planning Systems) 2021 applies to the proposal as it
identifies if development is regionally significant development. In this case, pursuant to
Clause 2.20 of the SEPP, the concept development application is a regionally significant
development as it satisfies the criteria in Schedule 6 as the proposal is development that has
an estimated development cost of more than $30 million. Accordingly, the Sydney Central
City Planning Panel is the consent authority for the application.

State Environmental Planning Policy (Resilience and Hazards) 2021

The provisions of State Environmental Planning Policy (Resilience and Hazards) 2021 have
been considered in the assessment of the Development Application. Clause 4.6 of the SEPP
requires consent authorities to consider whether the land is contaminated, and if the land is
contaminated, it is satisfied that the land is suitable in its contaminated state (or will be
suitable, after remediation) for the purpose for which the development is proposed to be
carried out.

No built form is proposed as part of the subject Concept Development Application. A Detailed
Site Contamination Investigation has been submitted with the built form Development
Application. Subject to conditions being recommended in the built form DA, it is considered
that the site will be suitable for the proposed development.

State Environmental Planning Policy (Biodiversity and Conservation) 2021
The aim of this plan is to protect the environment of the Hawkesbury-Nepean River Catchment
by ensuring that the impacts of future land uses are considered in a regional context.

Through stormwater mitigation and erosion and sediment measures, the development is
unlikely to have detrimental impacts on the health of the environment of the Hawkesbury and
Nepean River Catchment.

State Environmental Planning Policy (Sustainable Buildings) 2022

As this Development Application is for an Amending Concept Development Application, a
BASIX Certificate was not required to be submitted. However, as a built form Development
Application has also been lodged, a BASIX Certificate was included as part of the subject
Development Application which demonstrates the proposal achieves the targets for energy,
water use and thermal comfort for residential development.

State Environmental Planning Policy (Housing) 2021

Seniors housing is permitted in land within a R4 High Density Residential zone under Section
81 of the SEPP. The development complies with Section 93 of the SEPP as the application
has demonstrated that residents will have adequate access to facilities and services by
frequent bus services located 250m — 300m from the site on Middleton Ave. This bus service
will take the residents to a place that has adequate access to facilities.
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To satisfy the provisions under Section 88 Restriction on occupation of seniors housing and
Clause 86 of the Environmental Planning and Assessment Regulation 2021, condition 11 has
been recommended in the Development Consent requiring a restriction on Title to ensure all
occupants for the development are seniors or people who have a disability, people who live in
the same household with seniors or people who have a disability, staff employed to assist in
the administration and provision of services in the seniors housing development.

Section 95 of Division 5 requires that the design of seniors housing is to consider the Seniors
Housing Design Guide published by the Department in December 2023. The Applicant has
provided an Urban Design Report demonstrating that adequate consideration has been given
to the design principles set out in Schedule 8 of the SEPP.

As required under Clause 147 of Chapter 4 of the SEPP and Clause 29 of the Environmental
Planning and Assessment Regulation 2021, a Design Vertification Statement prepared by Tai
Ropiha, Director at CHROFI (registration number 6568) was submitted with the application. It
is assessed that the Concept Development Application achieves the design principles under
Schedule 9 ‘Design Principles for Residential Apartment Development’ and the Apartment
Design Guide (ADG).

The proposal complies with all other provisions under SEPP (Housing) 2021 with the exception
of the following:

a. Division 3 Development Standards- Maximum Building Height

The application seeks to vary the maximum building height standard under Section 87(2)(c)
of the SEPP (Housing) 2021. Section 87 prescribes as follows:

87 Additional floor space ratios

(1) This section applies to development for the purposes of seniors housing on land to which
this Part applies if—

(a) development for the purposes of a residential flat building or shop top housing is
permitted on the land under Chapter 5 or another environmental planning instrument,
or

(b) the development is carried out on land in Zone E2 Commercial Centre or Zone B3
Commercial Core.

(2) Development consent may be granted for development to which this section applies ifF—
(a) the site area of the development is at least 1,500m?, and

(b) the development will result in a building with the maximum permissible floor space
ratio plus—

(i) for development involving independent living units—an additional 15% of
the maximum permissible floor space ratio if the additional floor space is used
only for the purposes of independent living units, or

(ii) for development involving a residential care facility—an additional 20% of
the maximum permissible floor space ratio if the additional floor space is used
only for the purposes of the residential care facility, or

(iii) for development involving independent living units and residential care
facilities—an additional 25% of the maximum permissible floor space ratio if the
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additional floor space is used only for the purposes of independent living units
or a residential care facility, or both, and

(c) the development will result in a building with a height of nhot more than 3.8m above the
maximum permissible building height.

As The Hills LEP 2019 provides a maximum incentive FSR of 2.3:1 under Clause 9.7 and a
maximum height of 21m under Clause 4.3, this results in a maximum permissible FSR of
2.645:1 and maximum permissible height of 24.8m for the site. The proposal provides for a
maximum FSR of 2.376:1 which complies with this standard and meets the unit mix, size and
car parking provisions under Clause 9.7 of The Hills LEP 2019. However, the proposed
maximum heights of 25.8m for Building A and 26.3m for Building B exceed the height limit of
24.8m by a maximum of 1m (4%) and 1.5m (6%) respectively. The Applicant has provided a
Clause 4.6 Variation which is provided at Attachment S. Legal advice has also been provided
at Attachment U which details the appropriateness of utilising Clause 4.6 of the Hills LEP 2019
to vary this development standard.

Clause 4.6 allows consent to be granted for development even though the development
contravenes a development standard imposed by any environmental planning instrument. The
clause aims to provide an appropriate degree of flexibility in applying certain development
standards to achieve better outcomes for and from development. Clause 4.6 of the Hills LEP
2019 is provided below:

4.6 Exceptions to development standards
(1) The objectives of this clause are as follows—

(a) to provide an appropriate degree of flexibility in applying certain development
standards to particular development,

(b) to achieve better outcomes for and from development by allowing flexibility in
particular circumstances.

(2) Development consent may, subject to this clause, be granted for development even
though the development would contravene a development standard imposed by this or any
other environmental planning instrument. However, this clause does not apply to a
development standard that is expressly excluded from the operation of this clause.

(3) Development consent must not be granted to development that contravenes a
development standard unless the consent authority is satisfied the applicant has
demonstrated that—

(a) compliance with the development standard is unreasonable or unnecessary in the
circumstances, and

(b) there are sufficient environmental planning grounds to justify the contravention of the
development standard.

Note—

The Environmental Planning and Assessment Requlation 2021 requires a development
application for development that proposes to contravene a development standard to be
accompanied by a document setting out the grounds on which the applicant seeks to
demonstrate the matters in paragraphs (a) and (b).

(4) The consent authority must keep a record of its assessment carried out under subclause
(3.
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(5) (Repealed)

(6) Development consent must not be granted under this clause for a subdivision of land in
Zone RU1 Primary Production, Zone RU2 Rural Landscape, Zone RU3 Forestry, Zone RU4
Primary Production Small Lots, Zone RU6 Transition, Zone R5 Large Lot Residential, Zone
C2 Environmental Conservation, Zone C3 Environmental Management or Zone C4
Environmental Living if—

(a) the subdivision will result in 2 or more lots of less than the minimum area specified
for such lots by a development standard, or

(b) the subdivision will result in at least one lot that is less than 90% of the minimum
area specified for such a lot by a development standard.

(7) (Repealed)

(8) This clause does not allow development consent to be granted for development that would
contravene any of the following—

(a) a development standard for complying development,

(b) a development standard that arises, under the regulations under the Act, in
connection with a commitment set out in a BASIX certificate for a building to
which State Environmental Planning Policy (Building Sustainability Index: BASIX)
2004 applies or for the land on which such a building is situated,

(c) clause 5.4,
(caa) clause 5.5,
(cab) (Repealed)
(ca) clause 6.3,
(cb) clause 7.11,
(cc) clause 7.15.

In determining the appropriateness of the variation request, a number of factors identified by
the Applicant have been taken into consideration to ascertain whether the variation is
supportable in this instance. They include:

e [t provides an increase in seniors housing that responds to the modern day standards
and requirements for aged care and changing demographics and population growth;

o The lift overruns and plant are centrally positioned on the rooftop of Building A and
Building B. This ensures that the height exceedance would not result in any further
amenity impacts on surrounding residential properties when compared to the approved
Concept DA (1110/2022/JP);

o The proposed height exceedance will be compatible with the surrounding context and
character of the locality, including with the existing character and desired future
character of the Hills Showground Station Precinct;

o The magnitude of the exceedance approved under the current Concept DA has
significantly reduced as a result of the development afforded an additional 3.8m height
under section 87(2)(c) of the Housing SEPP.

o The proposed development has an appropriate built form response to the significant
topographical change of the site.

e The proposed variation is restricted to lift overruns and plant only, which are centrally
located within the centre of the floorplates associated with Building A and Building B.
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o The proposed development does not result in significant environmental impacts with
regards to overshadowing when compared to the approved Concept DA
(1110/2022/JP), in fact the extent of overshadowing created is reduced.

o The proposed height variation does not preclude compliance with the FSR standard
under THLEP 2019 and s87(2)(b)(i) of the Housing SEPP.

The extent of the height variation is summarised in the table below:

LEC Extent of Proposed Extent of Difference in
Approved Variation to Amending Variation to height of
Amending 21m height Concept DA | 24.8m maximum | approved and
Concept DA Standard height standard | proposed
1110/2022/JP | under Clause under Section

4.3 of THLEP 87(2)(c) of SEPP

2019 (Housing) 2021
Building A
7 storeys 3.24m or 25.8m 1m or 4% +0.69m
(25.11m) 14.4%
Building B
7 storeys 4.59m or 26.3m 1.5m or 6% +0.71m
(25.59m) 21.9%

An assessment against the provisions of Clause 4.6(3) is provided below:

o That compliance with the development standard is unreasonable or unnecessary in the
circumstances of the case

In accordance with the NSW LEC findings in the matter of Wehbe v Pittwater Council, one
way in which strict compliance with a development standard may be found to be unreasonable
or unnecessary is if it can be demonstrated that the objectives of the standard are achieved,
despite non-compliance with the development standard. Whilst there are no specific
objectives contained within Section 87 of the SEPP, the purpose of the provision can be
derived from section 3(b), (c), (d) and (f) Principles of Policy of the Housing SEPP which are:

(b) encouraging the development of housing that will meet the needs of more vulnerable
members of the community, including very low to moderate income households,
seniors and people with a disability.

(c) ensuring new housing development provides residents with a reasonable level of
amenity,

(d) promoting the planning and delivery of housing in locations where it will make good
use of existing and planning infrastructure and services.

(f) reinforcing the importance of designing housing in a way that reflects and enhances
its locality.

The height exceedance is only for an additional 0.69m for Building A and 0.71m for Building
B compared to the Court Approved Concept DA for a residential flat building development
under 1110/2022/JP. It is noted that the Court Approval was supported with a variation to the
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21m maximum LEP height standard of 4.11m (19.6%) for Building A, 4.59m (21.9%) for
Building B, 4.3m (20.5%) for Building D and 3.23m (15.4%) for Building E. The Applicant
submits that the further variation to the SEPP (Housing) 2021 height standard for Buildings A
and B is required to accommodate lift overruns and mechanical plants which will not be visible
from the streetscape. These elements are non-habitable and are not included in the gross
floor area utilised to calculate the FSR. The proposal results in a FSR of 2.376:1 which is
below the maximum 2.645:1 permitted under Section 87 of the SEPP. The proposal meets
the unit mix, size and car parking provisions under Clause 9.7 of The Hills LEP 2019. Strict
compliance with the 24.8m height provision would require the loss of an entire storey of the
independent living units and the Principal of Policy to incentive seniors housing would not be
achieved.

Despite the height variation, the proposal is consistent with the planning framework
established under the Court approval, has been designed to reflect and enhance its locality
being in the Showground Station Precinct and will not cause adverse impacts on the amenity
of adjoining properties with respect to overshadowing, privacy, view loss and perceived bulk
and scale when viewed from the street. The Applicant’s written submission has satisfactorily
demonstrated that the proposal will achieve consistency with the Principles of Policy of the
development standard, and as such strict compliance is considered to be unreasonable and
unnecessary in the circumstances of this application.

o That there are sufficient environmental planning grounds to justify contravening the
development standard.

The Applicant’s submission states that there are sufficient environmental planning grounds to
justify contravening the development standard as the site has a 11m from the southern corner
to the north eastern corner. Despite the falling topography of the site, the seniors housing
development complies with the FSR and apart from the lift overruns and mechanical plants on
Buildings A and B, complies with the maximum height standard under the Housing SEPP.
These lift overruns and plants only occupy 12.5% and 8.7% of the surface area of the roof of
Building A and Building B respectively.

Shadow diagrams have also been provided with the application that demonstrate that
adjoining properties to the west, south west and south east of the site would receive at least
4 hours direct solar access. A comparative analysis to the Court Approved Residential Flat
Building development has also been submitted which demonstrates that there is an overall
reduction in the overshadowing impacts to adjoining properties. Refer Attachment Q.

The building envelopes approved under the Court Approval also only accommodated 1m for
the rooftop plant, equipment and lift overruns which is not feasible. Therefore, an addition of
0.69m for Building A and 0.71m for Building B is required to accommodate the lift overruns
and planting equipment.

It is considered that the applicant’s justification for non-compliance satisfactorily demonstrates
that there are sufficient environmental planning grounds to justify contravention of the
maximum building height development standard. It is considered that the applicant’s written
request has satisfactorily addressed the requirements under Clause 4.6(3) of LEP 2019.

Specifically, in relation to recent judgments of the Land and Environment Court, for the
reasons identified in this report and the Applicant's Clause 4.6 Variation Request, it is
considered that the variation can be supported as:

o The Applicant’s request is well founded;
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o The proposed variation results in a development that is consistent with the objectives of
the standard and relevant Principles of Policy under SEPP (Housing) 2021;

o Compliance with the standard is unnecessary or unreasonable in this instance and there
are sufficient environmental grounds to justify the contravention.

b. Development Standards under Schedule 4 — Car Parking

The application seeks to vary a development standard concerning car parking accessibility
and usability for independent living units under Schedule 4, Part 1, Section 4, Subsection 2(c)
of The SEPP (Housing) 2021. Section 85 of the SEPP requires the following:

85 Development standards for hostels and independent living units

(1) Development consent must not be granted for development for the purposes of a
hostel or an independent living unit unless the hostel or independent living unit
complies with the relevant standards specified in Schedule 4.

Schedule 4, Part 1, Section 4, Subsection 2(c) requires the following:

4 Car parking

(2) If parking spaces associated with a class 1, 2 or 3 building under the Building Code of
Australia are provided in a common area for use by occupants who are seniors or
people with a disability, the following applies—

(c) for a group of 8 or more parking spaces—
(i) atleast 15% of the parking spaces must comply with AS/NZS 2890.6, and
(i) at least 50% of the parking spaces must—
(A) comply with AS/NZS 2890.6, or
(B) be at least 3.2m wide and have a level surface with a maximum gradient
of 1:40 in any direction.

The application proposes that 40% (130 of 322 spaces) of the Class 2 buildings would comply
with AS/NZS 2890.6 and 28% (91 of 322 spaces) would be at least 3.2m wide and have a
maximum gradient of 1:40. This results in a 22% variation to the 3.2m wide car parking
standard.

The Applicant has provided a Clause 4.6 Variation which is provided at Attachment T. Legal
advice has also been provided which details the appropriateness of utilising Clause 4.6 of the
Hills LEP 2019 to vary this development standard. This is provided at Attachment U.

In determining the appropriateness of the variation request, a number of factors identified by
the Applicant have been taken into consideration to ascertain whether the variation is
supportable in this instance. They include:

e The underlying objectives or purposes of the standard are achieved.

The lack of a reasonable evidence base in practice for the new 50% wider parking
space standard (Schedule 4 Part 1).

e The recent introduction of this additional requirement for 50% of car parking spaces
was not publicly exhibited and has not included any sufficient or reasonable evidence
base for this change.

o Full compliance with the development standard would be economically prohibitive for
the proposed development.

o Only spaces additional to the minimum non-discretionary standard for car parking
generation (Section 108(2)(k)) do not comply with Schedule 4 Part 1. Strict compliance
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with Schedule 4 Part 1 is therefore considered unreasonable for these spaces
additional to the minimum required for ILU’ under the Housing SEPP.

e The proposal provides a suitable parking solution that balances social, environmental
and economic objectives that underpin the planning for new development.

o The proposed spaces are well designed and will be safe and suitable for the proposed
users.

An assessment against the provisions under Clause 4.6(3) is provided below:

e That compliance with the development standard is unreasonable or unnecessary in the
circumstances of the case

In accordance with the NSW LEC findings in the matter of Wehbe v Pittwater Council, one
way in which strict compliance with a development standard may be found to be unreasonable
or unnecessary is if it can be demonstrated that the objectives of the standard are achieved,
despite non-compliance with the development standard.

Whilst there are no stated objectives in Section 85 or Schedule 4 of the SEPP (Housing) 2021,
the Applicant submits that the stated objectives of the development standard are inferred and
relate to ensuring that access to car parking reflects the resident mobility profile and the design
and functionality of the independent living units. The purpose of the provision can also be
derived from section 3(b) and (c) Principles of Policy of the Housing SEPP which are:

(b) encouraging the development of housing that will meet the needs of more vulnerable
members of the community, including very low to moderate income households,
seniors and people with a disability.

(c) ensuring new housing development provides residents with a reasonable level of
amenity,

The proposal complies with the non-discretionary development standards under Section
108(2)(k) of the SEPP (Housing) 2021 which requires at least 0.5 parking spaces for each
bedroom. 515 bedrooms are proposed for the seniors housing development which would
require 258 parking spaces. 308 residents spaces are provided which would exceed this
requirement by 50 spaces. Only the additional spaces do not comply with Schedule 4 Part 1.
Reference was made in the Clause 4.6 written submission to data derived for resident mobility
needs in a similar seniors housing development at a development known as ‘Cardinal
Freeman Village’ in Ashfield which is owned and operated by the Applicant, Levande. The
data provided indicates that there were only 7 users out of 320 units that required a wheelchair
or mobility scooter and that these residents did not drive. Three of the users share a unit with
a resident who drives, whilst others utilise the village bus, private transport or visiting family
members drive them. It is reasonable to base the anticipated mobility needs of future
residents of the subject development on this precedent. Strict compliance with Schedule 4
Part 1 is therefore considered unreasonable for these spaces as the proposal demonstrates
that sufficient car parking is provided for the seniors housing development.

The Applicant’s written submission has satisfactorily demonstrated that the proposal will
achieve consistency with the objectives of the building height development standard, and as
such strict compliance is considered to be unreasonable and unnecessary in the
circumstances of this application.

o That there are sufficient environmental planning grounds to justify contravening the
development standard.
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The Applicant’s submission states that there are sufficient environmental planning grounds to
justify contravening the development standard as the proposed development is capable of
accommodating the accessibility needs of residents of the future development. Under NCC
2022 Volume 1 — BCA Class 2-9 Buildings Part D4 D6 Accessible carparking, a minimum
provision of accessible parking for different building classes is required. Whilst there is no
specific rate for Class 2 buildings, each other class of building has a rate of accessible parking
bays no greater than 2% of proposed parking. This is significantly lower than the additional
provision required under Schedule 4.

Full compliance with the development standard would require an additional 70 spaces be
provided to meet the 3.2m wide standard. This would require substantial excavation for an
additional basement level which the Applicant claims would be economically prohibitive for
the development. It is noted that the development standard was introduced to the SEPP
(Housing) 2021 on 14 December 2023 as part of a suite of change made to the SEPP that
were largely unrelated to the Seniors Housing provisions. The amendment to this standard
for an additional 50% of car parking spaces to be 3.2m wide was not exhibited prior to the
making of the instrument. Based on the precedent provided for a similarly sized seniors
housing development in Ashfield, it is considered that compliance with the accessible parking
provided to meet the non-discretionary development standard under Clause 108(k)(2) of the
SEPP (Housing) 2021 is considered suitable for the development and the additional provision
for wider car parking spaces can be varied in this instance..

Itis considered that the Applicant’s justification for non-compliance satisfactorily demonstrates
that there are sufficient environmental planning grounds to justify contravention of the car
parking development standard. It is considered that the Applicant’s written request has
satisfactorily addressed the requirements under Clause 4.6(3) of LEP 2019.

Specifically, in relation to recent judgments of the Land and Environment Court, for the

reasons identified in this report and the Applicant’'s Clause 4.6 Variation Request, it is

considered that the variation can be supported as:

o The Applicant’s request is well founded;

e The proposed variation results in a development that is consistent with the objectives of
the standard and relevant Principles of Policy under SEPP (Housing) 2021;

o Compliance with the standard is unnecessary or unreasonable in this instance and there
are sufficient environmental grounds to justify the contravention.

The Hills Local Environmental Plan 2019

The subject site is zoned R4 High Density Residential under LEP 2019. Seniors housing is
‘residential accommodation’ which is prohibited in the zone under LEP 2019. However,
‘seniors housing’ is permitted in land within a R4 High Density Residential zone under Section
81, Part 5 of the SEPP (Housing) 2021.

The proposed ‘neighbourhood shop’ is permissible with consent under LEP 2019. Clause
5.4(7) of LEP 2019 requires that the retail floor area of a ‘neighbourhood shop’ must not
exceed 100m2. The neighbourhood shop comprises a retail floor area of 85m? which complies
with this provision.

a. Objectives of the Zone

The objectives of the R4 High Density Residential zone are:
e To provide for the housing needs of the community within a high density residential

environment.
o To provide a variety of housing types within a high density residential environment.
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o To enable other land uses that provide facilities or services to meet the day to day
needs of residents.
e To encourage high density residential development in locations that are close to
population centres and public transport routes.

The proposal is consistent with the stated objectives of the zone, in that the proposal will
provide for housing needs of the aged community, and provide a variety of housing types
within a high density residential environment. The ‘neighbourhood shop’ would provide a
service to meet the day to day needs of the residents. As such, the proposal is satisfactory in

respect to the LEP 2019 zone objectives.

b. The Hills LEP 2019 Development Standard/Local Provisions

LEP REQUIRED PROVIDED COMPLIES
STANDARD/
PROVISION
4.3 Height of 21m Building A - 25.8m N/A — additional 3.8m
Buildings (25.11m approved height standard
under 1110/2022/JP) applied under Part 5,
Building B - 26.3m Division 3, Section
(25.59m approved 87, 2(c) of SEPP
under 1110/2022/JP) (Housing) 2021.
Building C - 19.5m Refer discussion
(20.7m approved under | below.
1110/2022/JP)
Building D - 24.65m
(25.3m approved under
1110/2022/JP)
Building E - 24.6m
(24.23m approved
under 1110/2022/JP)
4.4 FSR 1.6:1 2.376:1 N/A — Clause 9.7 of
(Base) the LEP and Section
87 of the Housing
SEPP applied.
4.6 Exceptions | Exceptions will be A variation to Section Yes — refer

to

considered subject to

87 and Schedule 4 of

discussion in Section

development appropriate SEPP (Housing) 2021 3.2.
standards assessment has been submitted
with the application.
9.1 Minimum Residential flat 12,403.8m? Yes
Lot Sizes for building with a height
Residential of 11 metres of more
Flat Buildings | — R4 High Density
and Shop Top | Residential — 3,600m?
Housing
9.2 Site Area Road dedication Land dedication area of | Yes

of Proposed
Development
includes
dedicated land

included as part of the
site area for the
purpose of calculating
FSR.

approximately 530m?
included in FSR
calculation.
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9.3 Minimum Front Building Cadman Crescentand | N/A

Building Setbacks to be equal | Hughes Ave is not
Setbacks to, or greater than, the | identified with front
distances shown for setbacks in the
the land on the mapping instrument.
Building Setbacks
Map
Clause 9.5 Development consent | Proposal referred to Yes, refer discussion
Design must not be granted Design Advisory Panel. | below.
Excellence unless the

development exhibits
design excellence

Clause 9.7 2.3:1 subject to the lot | 2.376:1 N/A — additional FSR
Residential having an area of applied under Section
development 10,000m? within the 87 of the Housing
yield on certain | Showground Precinct SEPP. However,
land for FSR and provides a compliance with the
(Incentive) specific mix, family unit mix, size and car
friendly unit sizes and provisions required
parking. under this Clause.
Refer discussion
below.

Further discussion on relevant provisions is provided below.

i. Height of Buildings

Clause 4.3 of LEP 2019 limits the height of the development site to a maximum 21 metres.
However, the proposal also seeks to utilise Part 5,Division 3, Section 87, 2(c) of SEPP
(Housing) 2021 which allows for an additional 15% of the maximum permissible floor space
ratio if the additional floor space is for the purposes of independent living units and the
development will result in a maximum building height of not more than 3.8m above the
maximum permissible building height. This results in a maximum permissible height of 24.8m
for the site.

The proposal seeks a maximum height of 25.8m (variation of 1m or 4%) for Building A and
26.3m (variation of 1.5m or 6%) for Building B. Legal Advice is provided in Attachment U
indicating that a Clause 4.6 written submission is only required under Clause 87 of SEPP
(Housing) 2021. The Clause 4.6 written submission for Clause 87 is addressed under Section
3.2 above.

ii. Floor Space Ratio

The site is subject to a base FSR of 1.6:1 under Clause 4.4 and an incentive FSR of 2.3:1
under Clause 9.7 of The Hills LEP 2019. However, the proposal also seeks to utilise Section
87 of SEPP (Housing) 2021 which allows for an additional 15% of the maximum permissible
floor space ratio if the additional floor space is for the purposes of independent living units. In
this regard, a maximum FSR of 2.645:1 is permitted for the site. This is subject to the proposal
demonstrating compliance with the unit mix, size and car parking provisions under Clause 9.7.
The below table demonstrates compliance with the unit mix, size and car parking provisions
under the Clause:
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APARTMENT MIX REQUIRED PROPOSED COMPLIANCE
Maximum of 25% of Maximum 54 10 x 1 bedroom Yes
dwellings (to the dwellings to be studio | dwellings are
nearest whole number or 1 bedroom proposed.
of dwellings) to be dwellings
studio or 1 bedroom
dwellings
Minimum 20% of Minimum 44 dwellings | 91 x 3 bedroom Yes
dwellings (to the to be 3 or more dwellings are
nearest whole number bedroom dwellings proposed.
of dwellings) to be 3 or
more bedroom
dwellings
Minimum 40% of 2 Minimum 47 dwellings | 47 or 40.5% of the | Yes
bedroom dwellings will | to have a minimum 2 bedroom
have a minimum internal floor area of dwellings have a
internal floor area of 110m?2 minimum internal
110m?2 floor area of
110m>.
Minimum 40% of 3 Minimum 37 dwellings | 37 or 40.7% of 3 Yes
bedroom dwellings will | to have a minimum bedroom dwellings
have a minimum internal floor area of are proposed.
internal floor area of 135m?
135m?
Minimum 1 parking 217 dwellings 284 car parking Yes
space per dwelling, proposed, minimum spaces provided.
minimum 1 visitor car 261 spaces required.
parking space for every
5 dwellings

The proposal provides for a maximum FSR of 2.376:1 which complies with the FSR
development standards under Clause 9.7 of the LEP and Section 87 of the SEPP (Housing)
2021.

iii. Design Excellence

Clause 9.5 of the LEP states the following:

(1) The objective of this clause is to deliver the highest standard of architectural, urban
and landscape design.

(2) This clause applies to development involving the erection of a new building or external
alterations to an existing building on land within the Showground Station Precinct.

(3) Development consent must not be granted to development to which this clause applies
unless the consent authority considers that the development exhibits design excellence.

(4) In considering whether the development exhibits design excellence, the consent
authority must have regard to the following matters:

(a) whether a high standard of architectural design, materials and detailing appropriate to
the building type and location will be achieved,

(b) whether the form, arrangement and external appearance of the development will
improve the quality and amenity of the public domain,
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(c) whether the development detrimentally impacts on view corridors,

(d) whether the development detrimentally impacts on any land protected by solar access
controls established in the development control plan referred to in clause 9.4,

(e) the requirements of the development control plan referred to in clause 9.4,
(f) how the development addresses the following matters:

(i) the suitability of the land for development,

(ii) existing and proposed uses and use mix,

(iii) heritage issues and streetscape constraints,

(iv) the relationship of the development with other development (existing or
proposed) on the same site or on neighbouring sites in terms of separation, setbacks,
amenity and urban form,

(v) bulk, massing and modulation of buildings,
(vi) street frontage heights,

(vii)  environmental impacts such as sustainable design, overshadowing, wind and
reflectivity,

(viii)  the achievement of the principles of ecologically sustainable development,
(ix) pedestrian, cycle, vehicular and service access, circulation and requirements,
(x) the impact on, and any proposed improvements to, the public domain,

(xi) the impact on any special character area,

(xii)  achieving appropriate interfaces at ground level between the building and the
public domain,

(xiii)  excellence and integration of landscape design.

(5) In addition, development consent must not be granted to development to which this
clause applies unless:

(a) if the development is in respect of a building that is, or will be, higher than 21 metres
or 6 storeys (or both) but not higher than 66 metres or 20 storeys (or both):

(i) a design review panel reviews the development, and
(ii) the consent authority takes into account the findings of the design review panel,
or
(b) if the development is in respect of a building that is, or will be, higher than 66 metres
or 20 storeys (or both):
(i) an architectural design competition is held in relation to the development, and
(ii) the consent authority takes into account the results of the architectural design
competition.

(6) Subclause (5) (b) does not apply if:
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(a) the NSW Government Architect certifies in writing that an architectural design
competition need not be held but that a design review panel should instead review the
development, and

(b) a design review panel reviews the development, and
(c) the consent authority takes into account the findings of the design review panel.

As the proposed seniors housing development exceeds 21 metres and 6 storeys, but is not
higher than 66 metres or 20 storeys, the proposal is required to be reviewed by a design
review panel, and the consent authority is required to take into account the findings of the
design review panel.

Comment:

The design excellence of the proposal was considered at a Design Advisory Panel meeting
held on 11 September 2024. At the end of the meeting, the Design Advisory Panel concluded
that:

“The Panel thanks the Applicant for the presentation, and notes that the Court
approved Applications, (1110/2022/JP and 1112/2022/JP); and the Applications
110/2025/JP and 1525/2024/JP are presented as amendments to those Court
approvals. On this basis the Panel acknowledges that the Court was satisfied that the
requirements of Design Excellence had been met and notes that the application is an
improvement on the Court approved Development Applications. If the Council Officer
is satisfied that the Applicant has addressed the issues raised by the Panel the
applications need not return to the Panel.”

The Design Advisory Panel made a number of recommendations to the built form of the
development. Refer Attachment V for Design Advisory Panel meeting report. A response to
these concerns is addressed in the Council Assessment Report for DA 110/2025/JP.

With regard to Clause 9.5(4)(a), the Concept Development Application will ensure that the
standard of design, building materials, building type and location is consistent with the
streetscape character of existing development and desired future character of the
Showground Station Precinct.

With regard to Clause 9.5(4)(b), the high level of architectural design will be assessed under
the built form Development Application to ensure that the form, arrangement and external
appearance of the development will improve the quality and amenity of the public domain.

With regard to Clause 9.5(4)(c), the proposal will not detrimentally impact any view corridors.

With regard to Clause 9.5(4)(d), whilst this will be assessed under the built form application,
the shadow diagrams submitted with the subject application indicate that there will be no
impact on adjoining properties in terms of overshadowing.

With regard to Clause 9.5(4)(e), the proposed development has been assessed against the
relevant development control plans.

With regard to Clause 9.5(4)(f), the application addresses the relevant matters in other
sections of this report.

With regard to Clause 9.5(4)(g), the findings of Council’s Design Advisory Panel have been
considered as above.

In this regard, the proposal satisfies the provisions of Clause 9.5 of LEP 2019.
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3.3  Section 4.15 (1)(a)(ii) - Provisions of any Proposed Instruments

There are no proposed instruments which have been the subject of public consultation under
the Environmental Planning and Assessment Act 1979 that are relevant to the proposal.

3.4  Section 4.15(1)(a)(iii) - Provisions of any Development Control Plan
The proposal has been assessed against the following provisions of DCP 2012;

Part D Section 19 Showground Station Precinct,
Part B Section 5 Residential Flat Buildings,

Part B Section 6 Business

Part C Section 1 Parking and

Part C Section 3 Landscaping.

The Court approved Concept Development Application under 1110/2022/JP achieved
compliance with the relevant requirements of The Hills Development Control Plan except for
site specific Showground Precinct controls relating to the structure plan, front and upper level
setbacks and maximum fagade/building length. The proposed Amending Concept
Development Application seeks to retain the front setbacks approved under this Development
Consent and reduces the maximum fagade/building lengths for all buildings. No further
variations are proposed under the subject application.

3.5 Section 4.15(1)(a)(iiia) — Planning agreements under Section 7.4 of the EP&A Act

There have been no planning agreements entered into and there are no draft planning
agreements being proposed for the site.

3.6 Section 4.15(1)(a)(iv) - Provisions of Regulations

Clause 92(1) of the Regulation contains matters that must be taken into consideration by a
consent authority in determining a development application. There are no relevant matters in
regard to the subject application.

3.7 Section 4.15(1)(b) - Likely Impacts of Development

The likely impacts of that development, including environmental impacts on both the natural
and built environments, and social and economic impacts in the locality must be considered.
In this regard, potential impacts related to the proposal have been considered in response to
SEPPs, LEP and DCP controls outlined above.

Accordingly, it is considered that the proposal will not result in any significant adverse impacts
in the locality as outlined above.

3.8 Section 4.15(1)(c) - Suitability of the site

The site is located within the Showground Station Precinct which is in the Norwest Service
Centre Sub Precinct of the Norwest Strategic centre. The amending Concept Development
Application is similar to the built form outcomes approved under the Development Consent
1110/2022/JP by the LEC and consistent with the built form envisaged within the emerging
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precinct. The proposed seniors housing development is suitable for the site and is consistent
with the zone objectives.

The proposal will provide for a seniors housing development that will provide for diverse
housing within the locality. The design of the building responds to the site characteristics and
provides for sufficient amenity to residential properties as envisaged. In this regard, the
development is considered suitable for the site.

3.9 Section 4.15(1)(d) - Public Submissions
No submissions were received following the notification period.
3.10 Section 4.15(1)(e) - Public interest

The development will provide diverse housing and services for senior residents within the
locality. The site is located within an area which is serviced by the Sydney Metro. On balance,
the proposal is consistent with the public interest.

4. Precinct Plan for Norwest Strategic Centre

The Precinct Plan for the Norwest Strategic Centre was adopted by Council on 9 July 2024.
The Precinct Plan includes sections addressing connectivity, land use, density and built form
considerations.

The development is located within the Showground Residential area in the Norwest Service
Centre Sub Precinct of the Norwest Strategic centre. This precinct is envisaged to become
an attractive and well-connected neighbourhood with diverse housing and employment
opportunities. The development will contribute to the desired future character of the precinct
which is to be a vibrant, safe and desirable place to live and work, valued for convenient
access to the station, shops, cafes, Castle Hill Showground and supported by new road
connections, pathways and quality landscaped surrounds. The development is consistent with
the aims and objectives of the Precinct Plan.

5. REFERRALS AND SUBMISSIONS

5.1 Agency Referrals and Concurrence

The Development Application is only for a Concept Development Application and was notified
to Sydney Water and Endeavour Energy. No objections were raised subject to conditions
recommended for the built form Development Application.

5.2 Council Referrals (internal)

The development application has been referred to various Council officers for technical review
as outlined below:

Officer Comments Resolved
Engineering Council’'s Senior Subdivision Engineer has reviewed Y
the submitted plans and information. Initial

concerns were raised regarding the proposed street
profile design being inconsistent with Council’s
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technical specifications and further details required
for the concept stormwater management design.
Swept path diagrams were also requested to be
submitted demonstrating the largest service vehicle
can service the site and allow a B99 vehicle to pass
each other for all entry and exit manoeuvres. Further
information was submitted from the Applicant and
conditions have been recommended for the
application.

Health Council’'s Senior Environmental Health Officer has Y
reviewed the submitted plans and information. As no
built form is proposed as part of the subject Concept
application, no conditions are required. Conditions
are recommended for the built form Development
Application under 110/2025/JP.

Waste Council’'s Resource Recovery Project Officer has Y
reviewed the submitted plans and information. As no
built form is proposed as part of the subject Concept
application, no conditions are required. Conditions
are recommended for the built form Development
Application under 110/2025/JP.

Tree Council’'s Senior Landscape Officer has reviewed Y
Management/ | the submitted plans and information. As no built
Landscape form is proposed as part of the subject Concept
application, no conditions are required. Conditions
are recommended for the built form Development
Application under 110/2025/JP.

5.3 Community Consultation

The proposal was notified in accordance with the DCP/Council’s Community Participation
Plan from 16 July 2024 until 6 August 2024. No submissions were received following the
notification period.

6. CONCLUSION

This Development Application has been considered in accordance with the requirements of
the EP&A Act and the Regulations as outlined in this report. Following a thorough assessment
of the relevant planning controls, issues raised in submissions and the key issues identified
in this report, it is considered that the application can be supported.

The Applicant’s Clause 4.6 written requests to vary Part 5, Division 3, Section 87(2)(c)
Maximum Height to permit additional FSR and Schedule 4, Part 1, Section 4, Subsection 2(c)
Car Parking of The SEPP (Housing) 2021can be supported as they adequately justify the
contravention of the development standards having regard to the requirements of Clause
4.6(3). It is considered that the variation can be supported as compliance with the standards
are unreasonable or unnecessary in this instance and there are sufficient environmental
planning grounds to justify the contravention. The development is consistent with the
objectives of the standard.
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The Development Application has been assessed against the relevant heads of consideration
under Section 4.15 and 4.22 of the Environmental Planning and Assessment Act, 1979, State
Environmental Planning Policy (Planning Systems) 2021, State Environmental Planning
Policy (Biodiversity and Conservation) 2021, State Environmental Planning Policy (Housing)
2021, State Environmental Planning Policy (Resilience and Hazards) 2021, State
Environmental Planning Policy (Transport and Infrastructure) 2021, State Environmental
Planning Policy (Sustainable Buildings) 2022, The Hills Local Environmental Plan 2019, and
The Hills Development Control Plan 2012 and is considered satisfactory.

Approval is recommended subject to draft conditions at Attachment A.

7. RECOMMENDATION

That the Amending Concept Development Application 1525/2024/JP for a Seniors Housing
Development at 7-23 Cadman Crescent & 18-24 Hughes Avenue Castle Hill be APPROVED
pursuant to Section 4.16(1)(a) of the Environmental Planning and Assessment Act 1979
subject to the draft conditions of consent attached to this report at Attachment A.

The following attachments are provided:

Attachment A: Draft Conditions of consent

Attachment B: Locality Plan

Attachment C: Aerial Map

Attachment D: LEP Zoning Map

Attachment E: LEP Height of Buildings Map

Attachment F: LEP Floor Space Ratio (Incentive) Map
Attachment G: Court Orders for DA 1110/2022/JP
Attachment H: LEC approved plans

Attachment |: Site Plan

Attachment J: Land Dedication and Setbacks Plan
Attachment K: Proposed Building Height and Envelopes Plan
Attachment L: Envelope Comparison Plan (Approved and Proposed)
Attachment M: Site Access Diagram

Attachment N: Basement Plans

Attachment O: Proposed Elevations and Section

Attachment P: Proposed Landscape Area Calculations
Attachment Q: Shadow Diagrams

Attachment R: Height Plane Diagram

Attachment S: Clause 4.6 Request for Height

Attachment T: Clause 4.6 Request for Car Parking
Attachment U: Legal advice regarding Clause 4.6 submissions
Attachment V: Design Advisory Panel Meeting Report

Assessment Report: PPSCC-566 DA 1525/2024/JP 30 April 2025
Page 29

Document Set ID: 21879922
Version: 18, Version Date: 30/04/2025



ATTACHMENT A — DRAFT CONDITIONS OF DEVELOPMENT CONSENT

1A.

Modification to Concept Development Consent No. 1110/2022/JP

A ‘notice of modification’ as referred to in Section 4.17(5) of the Environmental Planning and
Assessment Act 1979 prepared in accordance with Clause 67 of the Environmental Planning and
Assessment Regulations 2021 must be delivered to the consent authority (the Land and
Environment Court) modifying Concept Development Consent 1110/2022/JP by amending the
land use to seniors housing and a neighbourhood shop, amending the dwelling cap from 242 units
to 217 independent living units, provision of a port cochere fronting Hughes Ave and a wellness
clubhouse within Buildings A and B, reducing the car parking spaces from 356 spaces to 322
spaces and minor amendments to the building envelopes.

Condition reason: To modify an existing development consent.

The conditions imposed on Concept Development Consent No. 1110/2022/JP are to be replaced with the

following:
1. Approved Plans and Supporting Documentation
Development must be carried out in accordance with the following approved plans and
documents, except where the conditions of this consent expressly require otherwise.
Approved plans
Plan Revision Plan title Drawn by Date of plan
number number
A-CDA-001 | 04 Cover Page CHROFI 21/01/2025
A-CDA-002 |03 Land Dedication and CHROFI 21/01/2025
Setbacks
A-CDA-003 | 03 Site Plan CHROFI 21/01/2025
A-CDA-005 | 03 Building Height and CHROFI 10/01/2025
Envelope Plan
A-CDA-301 |03 Building Elevations 1 CHROFI 10/01/2025
A-CDA-302 |03 Building Elevations 1 CHROFI 10/01/2025
A-CDA-401 | 03 Building Sections CHROFI 10/01/2025
A-CDA-501 | 04 Area, Mix & Compliance CHROFI 21/01/2025A
Summary
A-CDA-505 | 03 Landscape, Deep Soil & CHROFI 10/01/2025
COS Area
In the event of any inconsistency with the approved plans and a condition of this consent, the
condition prevails.
Condition reason: To ensure all parties are aware of the approved plans and supporting
documentation that applies to the development.
2. Determination of Future Development Applications
Approval is granted for the proposed Concept Development Application in accordance with the
plans and details provided with the application to provide guidance for future development of the
site. In accordance with Section 4.22(1) of the Environmental Planning and Assessment Act
1979, all development under the concept development application shall be subject of future
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development application(s). The determination of future development application(s) are to be
generally consistent with the terms of the subject development consent.

Condition reason: To ensure future development applications are lodged for the built form of the
development and are generally consistent with the concept development application. .

3. Dwelling Yield

The maximum dwelling yield for the site is not to exceed 217 independent living units.

Condition reason: To ensure the development is suitable for the site and appropriate amenity is
provided for future residents.

4. Land Dedication

2m land dedication is required for road widening purposes along Cadman Crescent east and north
in accordance with Figure 10 within Council DCP Part D Section 19 Showground Station Precinct.
The verge shall be reconstructed in accordance with Council’s Showground Precinct — Verge
Treatments Sheets 1-4. No private infrastructure is permissible within the dedicated road reserve.
This is required to be conditioned in the first built form Development Application lodged for the
site.

Condition reason: To ensure adequate infrastructure and amenity is provided in the public
domain within an emerging Precinct.

5. Subdivision Works

A subdivision works concept plan relating to the indented parking bays and associated public
domain works must be prepared and submitted in support of any future built form Development
Application.

Condition reason: To ensure adequate infrastructure and sufficient amenity is provided within
the public domain.

6. Onsite Detention

Any future built form application shall incorporate onsite detention in accordance with the Upper
Parramatta River Catchment Trust Onsite Detention Handbook either 3rd or 4th Edition and
Council’s Design Guidelines Subdivision/Development.

Condition reason: To ensure future built form development applications provide adequate
stormwater drainage.

7. Vehicular Access and Car Parking

Vehicular Access to the basement carpark is to be provided via a single driveway on Hughes
Avenue. The driveway is to be setback at least 6m from the tangent point at the intersection
between Cadman Crescent/Hughes Avenue.

Any future built form application shall demonstrate compliance with AS2890.1, AS2890.2 &
AS2890.6. In particular, the following is required to be demonstrated:

* Vehicles entering and exiting the development in a forward direction
» Compliant parking modules and access roadways

* Any speciality vehicles can access required areas

Condition reason: To ensure future built form development applications provide safe vehicular
access and movement for road users and future occupants of the development. .

8. Section 7.11 Contributions
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All future built form Development Applications must be levied in accordance with Contributions
Plan No. 19 Showground Station Precinct and Section 7.11 of the Environmental Planning and
Assessment Act 1979.

Condition reason: To provide for the increased demand for public amenities and services
resulting from the development.

Water Sensitive Urban Design (WSUD)

Any built form application shall incorporate Water Sensitive Urban Design Measures (WSUD) and
shall adhere to the water quality targets below:

e 90% reduction in the annual average load of gross pollutants

e 85% reduction in the annual average load of total suspended solids
e 65% reduction in the annual average load of total phosphorous

e 45% reduction in the annual average load of total nitrogen.

MUSIC model and catchment plan shall be submitted with the development application

Condition reason: To ensure water quality targets are met

10.

Vehicular access

Any built form application shall demonstrate compliance with AS2890.1, AS2890.2 & AS2890.6
especially with regards to:

e Vehicles entering and exiting the development in a forward direction
e compliant parking modules and access roadways

e any speciality vehicles can access required areas

Condition reason: To ensure proper vehicular access and parking is provided for the
development.

11.

Compliance with SEPP (Housing) 2021

Before the issue of an occupation certificate of any future built form development consent, a
restriction must be registered, in accordance with the Conveyancing Act 1919, section 88E,
against the title of the property relating to the development detailing the following:
Only the following persons may occupy the seniors housing accommodation:

(a) seniors or people who have a disability,

(b) people who live in the same household with seniors or people who have a disability,

(c) staff employed to assist in the administration and provision of services to the
accommodation.

Condition reason: To ensure the development is carried out in accordance with Section 88 of
the SEPP (Housing) 2021 and Clause 86 of the Environmental Planning and Assessment
Regulation 2021.
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ATTACHMENT B — LOCALITY PLAN

[0 suBJECTsITE

v PROPERTIES NOTIFIED

THE HILLS SHIRE COUNCIL

(1]
I THE HILLS SHIRE COUNCIL DOES NOT GIVE ANY GUARANTEES CONCERNING THE ACCURACY, COMPLETENESS OR CURRENCY OF THE
= TEXTUAL INFORMATION HELD IN OR GEME RATED FROM ITS DATABASE

Sydneys GardenShire  sast cADASTRE COPYRIGHT LAND & PROPERTY INFORMATION NSW ([LPT). CADASTRE UPDATE INCLUDING COUNGIL GENERATED DATA 15 SUBJECT
TO THSC COPYRIGHT.
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ATTACHMENT C - AERIAL MAP

[[] suBJECT sITE

THE HILLS SHIRE COUNCIL

(1]
I THE HILLS SHIRE COUNCIL DOES NOT GIVE ANY GUARANTEES CONCERNING THE ACCURACY, COMPLETENESS OR CURRENCY OF THE
= TEXTUAL INFORMATION HELD IN OR GEME RATED FROM ITS DATABASE

Sydneyfs Garden Shire BASE CADASTRE COPYRIGHT LAND & PROPERTY INFORMATION NSW (LPI). CADASTRE UPDATE INCLUDING COUNCIL GENERATED DATA 1S SUBJECT
TO THEC COPYRIGHT.
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ATTACHMENT D - LEP 2019 ZONING MAP
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ATTACHMENT E - LEP 2019 HEIGHT OF BUILDINGS MAP
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ATTACHMENT F - LEP 2019 FLOOR SPACE RATIO (INCENTIVE) MAP
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ATTACHMENT G — COURT ORDERS FOR DEVELOPMENT CONSENT

1110/2022/JP
Form 43 (version 3) L}
UCPR 36.11 3/9/2"0
ORDER
COURT DETAILS
Court Land and Environment Court of NSW
Class 1
Registry Sydney
Case number 2022/00174486
TITLE OF PROCEEDINGS
Applicant CASTLE HILL PANORAMA
ACN 620 357 306
Respondent THE HILLS SHIRE COUNCIL
ABN 25 034 494 656
DATE OF #JUDGMENT #ORDER
Date made or given
Date entered
TERMS OF ORDER MADE BY THE COURT
By consent of the parties, the Court orders that:
1 Leave is granted to the Applicant to rely on the amended plans and documents
contained in Exhibit A.
2 The appeal is upheld.
3 Development consent is granted to Development Application 1110/2022/JP to

amend Concept Development Consent No. 1262/2019/JP as granted by the
Sydney Central City Planning Panel on 20 February 2020 for the construction of 5x
residential flat buildings, by increasing the dwelling cap fram 228 to 242, amending
the unit mix to 54 x 1 bedroom, 128 x 2 bedroom and 60 x 3 bedroom units,
increasing the height of Building C from 4 storeys to 5 storeys, increasing car
parking from 310 spaces to 356 spaces, provision of a neighbourhoed shop on the
lower ground floor of Building D, and minor amendments to communal open space
and building envelopes to allow for plant and lift overruns, on the land at 7, 8, 11,
13, 15, 17, 19, 21 and 23 Cadman Crescent and 18, 20, 1/22, 2/22 and 24 Hughes
Avenue, Castle Hill, subject to the conditions set out in Annexure "A”",

Document Set ID: 21879923
Version: 6, Version Date: 29/04/2025



4 Pursuant to section 8.15(3) of the Environmental Planning and Assessment Act
1879 the Applicant pay the Respondent’s costs thrown away as a result of the

amendment of the application for development consent, as agreed or assessed.
5 Exhibits 3,4, 5,6,7,8, A, B,C, D, E, F, G, H, J and K are returned.

6 The Court NOTES that: The following Order was made on 23 February 2023, in
relation to these proceedings: “(1) Additional costs of the Respondent as a
consequence of the vacated Hearing date are payable by the Applicant.”

SEAL AND SIGNATURE

Court seal

Signature %‘ M
Capacity
Date 3 3 / 372’0 zf}

NOTICE

Subject to limited exceptions, no variation of a judgment or order can accur except on
application made within 14 days after entry of the judgment or order.

[Include the following section if the document is to be provided to the Registrar for sealing under UCPR 36.12 ]

PER3SON PROVIDING DOCUMENT FOR SEALING UNDER UCPR 36.12

Name Castle Hill Panorama Pty Lid, Applicant
Legal representative Paul William Jayne, SWS Lawyers
Legal representative reference 2228

Contact name and telephone Koreen Partridge, (02) 4040 9640
Contact email k.partridge@swslawyers.com.au
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Annexure A

DETERMINATION OF DEVELOPMENT APPLICATION BY

GRANT OF CONSENT

Development Application No: 1110/2022/1P

Development:

Site:

Amend Concept Development Consent No. 1262/2019/JP as
granted by the Sydney Central City Planning Panel on 20
February 2020 for the construction of 5x residential flat
buildings, by increasing the dwelling cap from 228 to 242,
amending the unit mix to 54 x 1 bedroom, 128 x 2 bedroom
and 60 x 3 bedroom units, increasing the height of Building
C from 4 storeys to 5 storeys, increasing car parking from
310 spaces to 356 spaces, provision of a neighbourhood
shop on the lower ground floor of Building D, and miner
amendments to communal open space and building
envelopes to allow for plant and lift overruns.

7.9,11, 13, 15, 17, 19, 21 and 23 Cadman Crescent and 18,
20, 1722, 2/22 and 24 Hughes Avenue, Castle Hill.
Lot 502 DP258587:

Lot 504 DP258587;

Lot 327 DP 252593;

Lot 337 DP 252593;

Lot 328 DP252593;

Lot 329 DP 252593;

Lot 330 DP 252593;

Lot 331 DP 252593;

Lot 332 DP 252593;

Lot 333 DP 252593;

Lot 334 DP 252593;

Lot 3361 DP 865725;

Lot 3362 DP 865725; and

Lot 335 DP 252593,

The above development application has been determined by the granting of consent

subject to the conditions specified in this consent.

Date of Determination: s

Date from which consent takes effect: Date of determination

TERMINOLOGY
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In this consent:

(a) Any reference to a Construction, Compliance, Occupation or Subdivision
Certificate is a reference to such a certificate as defined in the Envirenmental
Flanning and Assessment Act 1979,

(b) Any reference to the “applicant”™ means a reference to the application for
development consent or any person who may be carrying out development from
time to time pursuant to this consent.

(c) Any reference to the "site”, means the land know as 8 Raymond Court and 7, 9,
11, 13, 15, 17, 19, 21 and 23 Cadman Crescent and 18, 20, 1/22, 2/22 and 24
Hughes Avenue, Castle Hill.

(d) Any reference in this document to a “consent” means a “development consent”
defined in the Environmental Planning and Assessment Act 1979,

(e) Any reference to the "Council” means The Hills Shire Council.

GENERAL MATTERS

1. Modification of Concept Development Consent No. 1262/2019/1P

A 'notice of madification’ as referred to in section 4.17(5) of the Environmental Planning
and Assessment Act 1979 prepared in accordance clause 97 of the Environmental
Planning and Assessment Act Regulations 2000 must be delivered to the consent
authority (the Sydney Central City Planning Panel) medifying Concept Development
Consent No. 1262/2019/JP by increasing the dwelling cap from 228 to 242, amending the
unit mix to 54x 1 bedroom, 128x 2 bedroom and 60x 3 bedroom units, increasing the
height of Building C from 4 storeys to 5 storeys, increasing car parking from 310 spaces
to 356 spaces, provision of a neighbourhood shop on the lower ground floor of Building
D, and minor amendments to communal open space and building envelopes to allow for
plant and lift overruns.

The conditions imposed on Concept Development Consent No. 1262/2019/1P are to be
replaced with the following:

1. Development in Accordance with Submitted Plans

The development being carried out in accordance with the approved plans and details
submitted to Council, as amended in red, stamped and returned with this consent,

REFERENCED PLANS AND DOCUMENTS

ARCHITECTURAL PLANS

DRAWING | DESCRIPTION REV | PREPARED BY DATE

NO.

DA 0000 Cover Page H MHN Design Union | 15.02.2023

DA 1004 Land Dedications and | H MHN Design Union | 10.02.2023
Setbacks

DA 1005 Building Height and | H MHN Design Union | 10.02.2023
Envelope Plan

DA 3001 Elevations FEast & South|H MHN Design Union 10.02,2023
{Cadman Cresc. E & Hughes
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Ave)
DA 3002 Elevation WNorth (Cadman | H MHN Design Union | 10.02.2023
Cres. N)
DA 3101 Elevation South & WNorth |H MHN Design Union | 10.02.2023
(Building A+8B & D+E)
DA 3102 Efevation West (Building C) | H MHN Design Union | 10.02.2023
DA 4001 Building A H MHN Design Union | 10.02.2023
DA 4002 Building B H MHN Design Union | 10.02.2023
DA 4003 Building C H MHN Design Union | 10.02.2023
DA 4004 Building D H MHN Design Union | 10.02.2023
DA 4005 Building E H MHN Design Union | 10.02.2023
DA 5001 Sections A +B H MHN Design Union | 10.02.2023
DA 5002 Sections C +D H MHN Design Union 10.02,2023
DA 7201 iandscape, Deep Soil & COS | H MHN Design Union | 10.02.2023
rea

No work (including excavation, land fill or earth reshaping) shall be undertaken prior to
the issue of the Construction Certificate, where a Construction Certificate is required.

2, Determination of Future Development Applications

Approval is granted for the proposed Concept Development Application in accordance
with the plans and details provided with the application to provide guidance for future
development of the site. In accordance with section 4.22(1) of the Environmental
Planning and Assessment Act all development under the concept develapment application
shall be subject of future development application(s). The determination of future
development application(s) are to be generally consistent with the terms of the subject
development consent.

3. Dwelling Yield

The maximum dwelling yield for the site is not to exceed 242 units.

4. Land Dedication

2m land dedication is required for road widening purposes along Cadman Crescent east
and narth in accordance with Figure 10 with Council DCP Part D Section 19. No fand
dedication is required along Hughes Avenue. This is required to be conditioned in the
first built form Development Application lodged for the site.

5. Subdivision Works

A subdivision works concept plan relating to the indented parking bays and associated
public domain warks must be prepared and submitted in support of any future built form
Development Application.

6. Accessible Units
10% of all dwellings units are to be adaptable or accessible.

7. Vehicular Access and Car Parking

Vehicular Access for the entire development is to be provided via a single driveway on
Hughes Avenue. The driveway is to be setback at least 6m from the tangent point at the
intersection between Cadman Crescent/Hughes Avenue.,

8. Section 7.11 Contributions
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All future built form Development Applications must be levied in accordance with
Contributions Flan No. 19 Showground Station Precinct and Section 7.11 of the
Environmental Planning and Assessment Act 1979, to provide for the increased demand
for public amenities and services resulting from the development,
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LANDSCAPEAREA _1:

777 Foof Top COS Qutine

LANDSCAPE AREA i)
SITE AREA 12,407
REQUIRED LANDSCAPED AREA [DCP] M. 6,203 (50%)
PROPOSED (INCL. FERMEABLESURFACE]  m9)
(GROUND LANDSGAPE AREA 6,123 (43.3%)
ROOF TOP LANDSCAPE 317 (26%)
PROPOSED TOTAL 6,440 m? (51.9%)
[COMPLIES]
SITE COVERAGE =
[MAX. SITE COVERAGE AREA [DCF| _.._E. 6208 150%)
PROPOSED )
BUILDING FOOTPRINT 5,568 (45.0%)
IMPERVIOUS SURFACE 631 (50%)
PROPOSED TOTAL 6.219m? (50.0%)
NOTES [coMPLES]

1 inimum of 50% of the
footofint, roads, drn i

Tenraces and pafios within 1m of natural ground level shall be included in

the calculafon of landscaped open space.

2 DGP requires that landscape areas have a minimum width of 2m. Reler

o Landscape package for detaled caiculation.

DEEP SOIL AREA i)
SITE AREA 12407
REQUIRED DEEP SOIL AREA [ADG] Mn. 863 (7%)
PROPOSED =)
TRUE DEEP SOIL 1840 (156%)
POS DECKING 645 8.2%)
BOARDWALK 7 |aes 3.8%)
RS s o

[COMPLIES]
NOTES
1 em.
2 For than1 500m3, Deep Soil
Zones area to mest the minimum of,
- 6m in dimensions,

- covers 7% of ste area, and

- covers 15% of the aite arsa when possitie (ot required)

r u Neminated Ground Level Singls Parcel of COS Arsa.

COMMUNAL OPEN SPACE AREA [

SITE AREA 12407

REQUIRED 0OS [A0G] Min. 3,102 25%)

PROPOSED )

GROUND 2,514

‘GROUND SINGLE PARCEL 31488 B1%0f00S) ADGreq. 25%

ROOF 887 .1%)

PPROPOSED TOTAL 4,857 m? B9% of site)
[COMPLIES]

NOTES

1. DGP requires

- A minimum of 10m? per dweling shal bs provided a3 GOS;
- & minimum of 25% of the required communal opsn spacs
must be ocated at ground level in & singuar largs parcel

2. ADG mquires

- Communal Open Space has & minmum area equal 10 25% of

the ste;

500 o

the princi pal usabie part of the commanal open space for a
minimum of 2 hours between 9 amand 3 pmon 21st June
fmid winter). Refir to Shadlow Analysis package for detais.

3.Condion of Consent as per agoroved stage 1 DA

- Comerunity
wilhin fie comimunal ogen space.

3. DCP requires e site coverage of fuiure development shall not exceed
506k of e sie area. = e
4. DCP site cover incudes diiv
other mpenious surfaces.
- RIS o TS - G FGECT AFEsS. HAnage genex
H Frein Doam 15 e oREMOE 7-23 CADMAN CRESCENT, -
H 5 Eatnes s Trhaam Borenmean GASTLE HILL, NSW 2154 sour
H Sl Hhiam CRANG WL v
. UmanmEARE R  ieme @ Proroe LDCIFE LANDSCAPE, DEEP SOIL & GOS AREA
i WHOTWEAGGE R Tabsmms R EsiE e reaac
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ATTACHMENT K — PROPOSED BUILDING HEIGHT AND ENVELOPES PLAN
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ATTACHMENT L- ENVELOPE COMPARISON PLAN (APPROVED AND PROPOSED)
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ATTACHMENT M - SITE ACCESS DIAGRAM
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ATTACHMENT N — BASEMENT PLANS
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ATTACHMENT O — PROPOSED ELEVATIONS AND SECTION
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ATTACHMENT P - PROPOSED LANDSCAPED AREA CALCULATIONS
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ATTACHMENT Q - SHADOW DIAGRAMS
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ATTACHMENT R - HEIGHT PLANE DIAGRAM
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ATTACHMENT S — CLAUSE 4.6 REQUEST FOR HEIGHT

Clause 4.6 Variation Request

Building height
7-23 Cadman Crescent & 18-24 Hughes Avenue, Castle Hill

Submitted to The Hills Shire Council
on behalf of Levande Pty Ltd

Prepared by Ethos Urban
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1.0 Introduction

1.1 Overview

This clause 4.6 variation request has been prepared by Ethos Urban on behalf of Levande Pty Ltd. It is submitted
to The Hills Shire Council (the Council) in support of an amending concept development application [DA) to
amend the approved residential flat building development (DA TM0/2022/1P) which was granted by the NSW
land and Environrment Court to seniors housing development at 7-23 Cadrman Crescent & 18-24 Hughes Avenue,
Castle Hill.

The clause 4.6 variation request relates to the building height development standard in Section 87(2)(c) of the
State Environmental Planning Policy (Housing) 2021 (Housing SEPP). Section 87 is located in Chapter 3, Part 5,
Division 3 of the Housing SEPP under the heading ‘Division 3 Development standards’. This clause 4.6 variation
request should be read in conjunction with the Staterment of Environmental Effects (SEE) prepared by Ethos
Urban dated May 2024.

Clause 4.6 of The Hills Local Environmental Plan 2019 (THLEP 2019) enables the Hills Shire Council to grant
consent for development even though the development contravenes the development standard imposed by the
THLEP 2019 or any other environmental planning instrurment, such as in this case the Housing SEPP.

The objectives of clause 4.6 are to provide an appropriate degree of flexibility in applying certain development
standards, and to achieve better outcomes for and from developrment by allowing flexibility in particular
circumstances.

Clauses 4.6(3) requires that development consent must not be granted to development that contravenes a
development standard unless the consent authority is satisfied the applicant has demonstrated that:

+ Compliance with the development standard is unreasonable or unnecessary in the circumstances (clause
4B(3)(a)), and

+ There are sufficient enviranmental planning grounds to justify the contravention of the development
standard (clause 4£.6(3)(b)).

This docurment demonstrates that compliance with the building height is unreasonable and unnecessary in the
circumstances of the case and that there are sufficient environmental planning grounds to justify contravention
of the development standard. As such, this document satisfies the provisions of clause 358(2) of the
Environmental Planning and Assessment Regulation 2021 (EP&A Regulation). It is also supported by Architectural
Plans prepared by CHROF| (Appendix A).

The extent of the building height variation relates to the minor intrusions of the proposed lift overruns and plant.

This clause 4.6 variation request demonstrates that, notwithstanding the non-compliance with the building

height development standard in s87(2)(c) pf the Housing SEPP:

+ Compliance with the development standard is unreasonable and unnecessary in the circumstances, as the
objectives of the standard are achieved notwithstanding the non-coempliance in that:

= It provides an increase in seniors housing that responds to the modern day standards and requirements
for aged care and the changing demographics and population growth;

- Thelift overruns and plant are centrally positioned on the rooftop of Building A and Building B. This
ensures that the height exceedance would not result in any further amenity impacts on surrounding
residential developments when compared to the approved Concept DA [DATG/2022/1P).

- The proposed height exceedance will be compatible with the surrounding context and character of the
locality, including with the existing character and desired future character of the Hills Showground Station
Precinct as per The Hills Development Control Plan 2012,

- The magnitude of the exceedance approved under the current Concept DA has significantly reduced as a
result of the development being afforded an additional 3.8m height under section 87(2)(c) of the Housing
SEPP.

* The request demonstrates that there are sufficient environmental planning grounds to vary the standard in
this instance because:
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= The proposed developrment has an appropriate built form respense to the significant topoegraphical
change of the site.

= The proposed variation is restricted to lift overruns and plant enly, which are located within the centre of
the floorplates associated with the Building A and Building B.

- The proposed development does not result in any significant environmental impacts with regards to
overshadowing when compared to the approved Concept DA (DANNG/2022/P), in fact the extent of
overshadowing is reduced.

- The proposed height variation does not preclude compliance with the floor space ratio (FSR) standard
under the THLEP 2019 and s87(2)(b)(i) of the Housing SEPP.

Therefore, the DA may be approved with the variation as proposed in accordance with the flexibility allowed
under clause 4.6 of the THLEP 2019.

1.2 Legal Guidance

The Land and Environment Court has established a set of factors to guide assessment of whether a variation to
development standards should be approved. The original approach was set out in the judgment of Justice Lloyd
in Winten Property Group Ltd v North Sydney Council [2001] 130 LGERA 79 at 89 in relation to variations lodged
under State Environmental Planning Policy 1 - Development Standards (SEPP ).

This approach was later rephrased by Chief Justice Preston, in the decision of Wehbe v Pittwater Council [2007]
MNSWLEC 827 (Wehbe). While these cases referred to the former SEPP 1, the analysis remains relevant to the
application of Clause 46(3)(a). Further guidance on Clause 4.6 of the Standard Instrument has been provided by
the Land and Envirenment Court in a number of decisions, including:

+ nitial Action Pty Ltd v Woollahra Municipal Council [2018] NSWLEC 118;
Turland v Wingecarribee Shire Council [2018] NSWLEC 1511;

s Four2Five Pty Ltd v Ashfield Council [2015] NSWLEC 1009;

*  Micaul Holdings Pty Limited v Randwick City Council [2015] NSWLEC 1286; and
«  Moskovich v Waverley Council [2016] NSWLEC 1075.

In accordance with the above requirements, this Clause 4.6 variation request:
+ |dentifies the site and propeosed development (Section 2.0);
+ |dentifies the development standard to be varied (Section 3.0);

+ Establishes that compliance with the development standard is unreasonable or unnecessary in the
circumstances of the case (Section 4.0); and

e Demonstrates there are sufficient environmental planning grounds to justify the contravention (Section 5.0).
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2.0 Site and Proposed Development

21 Site Description

The site is located at 7-23 Cadman Crescent and 18-24 Hughes Avenue, Castle Hill within the Hills Shire Local
Covernment Area. The site is owned by Levande Pty Ltd, comprises 14 lots and is legally described as shown in
Table 1 below. The composition of the lots within the site is illustrated in Figure 1. The site is irregular in shape
and has a total area of approximately 12,405.8m? The site has 3 frontages and is bounded by Cadman Crescent to
the north and east, and Hughes Avenue to the south and west. An aerial photo of the site is shown at Figure 2.

Figure 1 Site Composition
Source: SlXmaps, edited by Ethos Urban
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Table 1 Lots and DP of the Subject Site

Lot and DP

18 Hughes Avenue Lot 504 DP 258587
20 Hughes Avenue Lot 337 DP 252553
1/22 Hughes Avenue Lot 3361 DP 865725
222 Hughes Avenue Lot 3362 DP BEST2S
24 Hughes Avenue Lot 335 DP 252593
23 Cadman Crescent Lot 334 DP 232593
21 Cadman Crescent Lot 333 DP252553
19 Cadmanmn Crescent Lot 332 DP252553
17 Cadman Crescent Lot 331 DP2525593
15 Cadman Crescent Lot 330 DP252593
13 Cadman Crescent Lot 329 DP252593
N Cadman Crescent Lot 328 DP252593
9 Cadman Crescent Lot 327 DP252553
7 Cadman Crescent Lot 502 DP258587

Figure 2 Site Aerial

22 Description of the Proposed Development

Section 417 of the EP&A Act provides that a condition of development consent may be imposed if it requires the
muoadification of a consent granted in relation to the land to which the development application relates.

In this regard, this Amending Concept DA seeks concept approval for the following amendments to the
development consent to DA 0/2022/2P:
+ Replacement of approved detailed drawings with concept envelope drawings;

+ Change of approved land use from residential flat building to seniors housing, comprising independent living
units and ancillary services;

+ Reduction of approved residential units from 242 to 217 and change of unit typology mix;

+ Increase in approved building envelope heights of between 370mm - 710mm across Buildings A, B, D, and E,
largely to accommodate lift overruns and reoftop plant;

+ Reconfiguration of approved basement design, including deletion of a basernent level and introduction of a
loading turntable,

+ Introduction of a porte cochere to be accessed from Hughes Avenue;
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+ Replacement of approved ground floor residential units with a wellness clubhouse in Buildings A and B; and

+ Associated amendments to approved landscaping and storrmwater design.

Architectural concept drawings and landscape plans illustrating the proposed development are included at
Appendices C and E respectively.

23 Numerical Overview

The key numerical development information is summarised in Table 2.

Table 2 Key development information

Component

Site area Total 12,4058 m?
GFA* Total 28,650 m?
FSR 231
Building Heights Building A: 258m
Buildirng B: 263m
Building C: 195m
Building D 24E5m
Building E: 24Em
Apartment Mix 1 bedroom: 10 units
2 bedrooms: 16 units
3 bedrooms: 91 units
Total: 217 units
Car Parking Spaces Total: 322 spaces

* Calculoted in occordance with Section 82 of the Housing SEPP as follows:

gross floor area means the sum of the floor area of each flioor of a building measured from the internal foce of external walls, or from

the internal foce of walls seporating the building from anather building, measured ot o height of 1.4m abaove the floor—
[{=1] Ex-:n'ud:"lg the following—
i) columins, fin walls, sun control devices and elements, projections or waorks outside the general lines of the internal foce of an
extermal wall

for a residential care facil

cooling towers, machinery and plant rooms, ancillary storoge space and vertical air conditioning ducts,

car parking and internal occess to the car parking,

spoce for the looding ond unioading of goods, including access to the space,

areas for comman vertical circulation, including lifts and stairs,

storage, vehiculor occess, gorbage and services within the basement,

ity—floor space used for senvice octivities provided by the facility within the basement,
terroces and balconies with outer walls less than Lém high,

voids above o fioor ot the level of o storey or storey obowve, and

=] ‘Ur in-fill seif-care housing—including car parking provided at ground level, ather than for visitors, in excess of | per dwelling.
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2.4  Comparison to DA 110/2022/3P Approved Scheme

The project team have made a concerted effort to maintain as much consistency as possible with the approved
building envelope under DA 10/2022/IP. As shown in Figure 3 below, the proposed building envelope (blue) is
largely consistent with the approved building envelope (red)
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Proposed Envelope

——————— Approved DA Envelope

Figure 3 Building Envelope Comparison: Approved v Proposed
Source: CHROFI|
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A comparison of the key metrics of the proposed scheme compared to the previously approved scheme is
provided in Table 3 below.

Table 3 Metric changes

Component Approved DA 1M0/2022/1P

Total residential units 242 27

Total GFA 27104.00m:2 28,650 m2
Total FSR 2181 231

Total car parking 356 322
Building A height 251m 258m
Building B height 25.59m 26.30m
Building C height 20.7m 19.50m
Building D height 253m 24 65m
Building E height 2423m 24.6m
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3.0 Development Standard to be Varied

31 Part 5, Division 3, Section 87, Subsection 2(c)

The development standard that is sought to be varied as part of this application is section 87(2)(c) of the Housing
SEPP. Section 87 is located within Part 5, Division 3 of the Housing SEPP under the heading 'Division 3
Development Standards’. Section 87(2)(c) permits for certain development an additional 3.8m of building height
above the ‘maximum permissible building height’ “Maximum permissible building height” is defined in the
Dictionary of the Housing SEPP as follows:

“maximum permissible building height means the maximum building height permitted on the land
under an environmental planning instrurment, other than this Policy, or a development control plan”

Under the THLEP 2019, the site is subject to a maximum building height of 21m. Section 87(2)(c) therefore
permits a maximum building height of 24.8m.

Section 87 is reproduced in its entirety below (emphasis added).

(1) This section applies to development for the purposes of seniors housing on land to which this Part
applies if—

(a) development for the purposes of a residential flat building or shop top housing is permitted on the
land under Chapter 5 or another environmental planning instrument, or

(b) the development is carried out on land in Zone E2 Commercial Centre or Zone B3 Commercial
Core.

(2) Development consent may be granted for development to which this Section applies if -
(a) the site area of the development is at least 1.500m? and
(b) the developrment will result in o building with the maximum permissible floor space ratio plus -

(i) for development involving independent living units — an additional 15% of the maximum
permissible floor space ratio if the additional floor space is used only for the purposes of
independent living units, or

(ii) for developrment involving o residential care facility — an additional 20% of the maximum
permissible floor space ratio if the additional floor space is used only for the purposes of the
residential care facility, or,

fiii) for developrment involving independent living units and residential care facilities — an additional
25% of the maximurn perrnissible floor space ratio if the additional floor space is used only for
the purposes of independent living units or a residential care facility, or both, and

{c) the development will result in a building with a height of not more than 3.8m above the
maximum permissible building height.

Section 87 applies to the proposed development as residential flat buildings are a permissible form of
development in the R4 High Density Residential zone under THLEP 2019. It is noted that the site area of the
development is in excess of 1.500m?, therefore the development complies with the development standard in
section 87(2)(a).

3.2 Extent and Nature of the Variation Sought

The proposed development for the purposes of seniors housing, comprising independent living units (ILUs), is
made pursuant to the Housing SEPP which permits an additional building height of 3.8rm above the maximum
permissible height under the THLEP (s87(2)(c)). As outlined in Section 2.2 and illustrated in the Architectural
Plans, the proposal is divided into five buildings, being Building A, B, C, D and E. Refer to Figure 4.
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Figure 4 Proposed building layout and envelopes
Source: CHROFI|

Table & below provides a summary of the approved and proposed building envelope heights which are intended
to accommodate the seniors housing. The proposed building envelopes are generally compliant with the
maximum building height standard which is 24.8m. The proposed variations relate to building envelopes A and
B only. It is noted all approved and proposed building heights shown in Table & has been calculated from
existing ground level.

Table 4 Summary of Height Changes

Building DAINO2022/ DAINOS2022/ DAMO/2022/ Amending Amending Proposed Difference in
e JP Approved JP DA LEP 2019 DA Proposed Amending height of
LEP 2019 height Approved Height + Envelope DA approved
Height ; SEPP bonus  Height maxirmum maximum
variation height and
proposed
height
Building A 21m 25Mm 324m (14.4%) | 248m 258m I [4%) +0.69m
Building B 2Im 25.59m 4£.59m (21.9%) | 24.8m 26.3m 1.5m (&%) +0.7Im
Building C 21m 20.7m . 24 8m 19.5m . A2m
Building D 21m 253m 43m [205%) | 24.8m 2465 . -0.65m
Building E 2Im 2423m 323m (15.4%) | 24.8m 24.6m . +0.37m

The proposal departs from the maximum building height control under section 87(2)(c) by 1.5m at its maximum
point. This exceedance is limited to the lift overruns and plant in localised areas of Building A and B. The
exceedances range from 1m located at Building A to 1.5m located at Building B or between 4% to 6% above the
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24.8m building height standard. It is further noted that the lift overruns and plant are isolated to the central,
rooftop portion of the envelopes. These exceedances will not adversely impact surrounding amenity in terms of
overshadowing eor visual impact and will ensure equitable access can be achieved to the upper most levels of the
buildings for the senior and disabled residents who will be housed by the development.

Figure 5 & Figure 6 below demonstrates the 24.8m height plane and where the proposal only results in a minor
non-compliance to the building height control - ranging from Im at Building A to 1.5m for Building B. The
variation comprises just lift overruns and plant which are directly attributable to the sloping nature of the natural
ground level and variability within the site. Importantly, no part of the proposed buildings themselves exceed the
newly established 24.8m height standard (except for the lift overruns and plant which is limited to 12.5% and 8.7%
of the surface area of the roof of Building A and Building B, respectively as shown below at Figure 5 & Figure 6).

It is noted the proposed building envelopes under this amending Concept DA contain only marginal increases
from the approved building heights under DAMO/2022/1P and only for Buildings A, B & E. Furthermore, the
extent of variation to Buildings A and B has been substantially reduced as a result of the additional height
permitted under section 87(2)(c) and Building E has been brought into compliance.

Additionally, Buildings C and D are proposed to be reduced in overall height by 650mm and 3700mm
respectively.

BUILDING A BUILDING B
Max. Exceedance - 1.00m Max Excesdance - 1.50m

BUILDING C
Max, Clearance 10.70m

BUILDING C
Min. Clearance 5.30m

Figure 5 SEPP 3.8m Height Plane Diagram (plan view)
Source: CHROF|
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Figure &  SEPP 3.8m Height Plane 3D View Diagram
Source: CHROFI
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4.0 Justification for Contravention of the
Development Standard

Clause 4.6(3) of the THLEP 2019 provides that:
4.6 Exceptions to development stondards

(3] Development consent must not be granted for development that contravenes a development standard
uniess the consent authority is satisfied the applicant has demonstrated thot:

fa) complionce with the development standard is unreasonable or unnecessary in the circumstonces, and
{b) there are sufficient ermvironmental planning grounds to justify the controvention of the development
standard.

Assistance on the approach to justifying a contravention to a development standard is also to be taken from the
applicable decisions of the NSW Land and Environment Court in:

Wehbe v Pittwater Council [2007] NSW LEC 827 (Wehbe);

FourZFive Pty Ltd v Ashfield Council [2015] MSWLEC 1009 (Four2Five);

Initial Action Pty Ltd v Woollahra Municipal Council [2018] NSWLEC 118 (Initial Action)
Maskovich v Waverley Council [2016] NSWLEC 1015.

BN

The relevant matters contained in clause 4.6 of the THLEP 2019, with respect to the building height developrnent
standard in section 87(2)(c), are each addressed below, including with regard to these decisions.

4.1 Clause 4.6(3)(a): Compliance with the development standard is
unreasonable or unnecessary in the circumstances

In Wehbe, Preston CJ of the Land and Ernvironment Court provided relevant assistance by identifying five
traditional ways in which a variation to a development standard had been shown as unreasonable or
unnecessary. However, it was not suggested that the types of ways were a closed class.

While Wehbe related to objections made pursuant to State Environmental Planning Policy No. 1- Developrment
Standards (SEPP 1), the analysis can be of assistance to variations made under clause 4.6 where subclause
4.6(3)(a) uses similar language to clause 6 of SEPP 1 (see FourZ2Five at [61] and [62]).

As the language used in subclause 4.6(3)(a) of the THLEP 2019 is essentially the same as the language used in
clause 6 of SEPP 1, the principles contained in Wehbe are of assistance to this clause 4.6 variation request.

The five methods outlined in Wehbe include:

+ The objectives of the standard are achieved notwithstanding non-compliance with the standard (First
Method).

+ The underlying objective or purpose of the standard is not relevant to the development and therefore
compliance is unnecessary (Second Method).

+ The underlying object or purpose would be defeated or thwarted if compliance was required and therefare
compliance is unreasonable (Third Metheod).

+ The development standard has been virtually abandoned or destroyed by the Council's own actions in
granting consents departing from the standard and hence compliance with the standard is unnecessary and
unreasonable (Fourth Method).

+* The zoning of the particular land is unreasonable or inappropriate so that a development standard
appropriate for that zoning is also unreasonable and unnecessary as it applies to the land and compliance
with the standard would be unreasonable or unnecessary. That is, the particular parcel of land should not
have been included in the particular zone (Fifth Method).

This clause 4 6 variation request establishes that compliance with the development standard is unreasonable or
unnecessary in the circumstances of the proposed development because the objectives of the standard are
achieved and accordingly justifies the variation to the building height development standard in Section 87(2)(c)
of the Housing SEPP pursuant to the First Method.
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411 The objectives of the standard are achieved notwithstanding non-compliance with the
standard (First Method)

There are no specific objectives contained within Part 5 or Section 87 of the Housing SEPP, however the
underlying purpose of the provision is implied in the section itself. Namely, to incentivise seniors housing in
zones where residential flat buildings or shop top housing is permitted where sites are 1,500m? or greater. This is
achieved via differing and more generous FSR standards applying to ILUs (15%), RCF (20%) or ILUs + RCF (25%). In
order for a development to utilise the applicable F5R standards, a building height development standard is
provided allowing an additional 3.8m (or 1 storey) above the ‘'maximum permissible building height' (as defined
in the Housing SEPP).

This is consistent with section 3(b) and (d) Principles of Policy of the Housing SEPP that state:

(b) encouraging the development of housing that will meet the needs of more vulnerable members
of the community, including very low to moderate income households, seniors and people with
a disability.

(d) promoting the planning and delivery of housing in locations where it will make good use of

existing and planned infrastructure and services.

The underlying purpose of section 87 and section 3(b) and (d) is achieved notwithstanding the building height
exceedance, as follows:

+ The proposed development utilises the more generous FSR and building height development standards
pursuant to section 87 which is intended to incentivise seniors housing for the purposes of |ILUs. The proposal
is consistent with the purpose of the Policy given that the additional GFA that is afforded by s87 has been
entirely accommodated within the 24.8m height standard. Therefore, the underlying purpose of the standard
is achieved notwithstanding the exceadance in building height relates only to the proposed lift overrun and
plant in localised areas of Buildings A and B;

+ The heights for Building A (2511m) and Building B (25.59) were previously deemed acceptable and approved
under the Concept DA [DAMNO/2022/1P). The proposal is seeking approval for an additional 0.69m and 0.7Tm
for Buildings A and B, respectively to accommaodate the proposed lift overruns and plant. It is noted strict
compliance with section 87(2)(c) would result in the loss of an entire storey of the propesed |LUs in Buildings
A and B which are otherwise entirely below the 24.8m height standard and approved building heights. This
would mean the underlying purpose of section 87 to incentivise seniors housing is not reasonably achieved
and also is contrary to section 3(b) & (d) Principle of Policy.

+ The exceedance is restricted to a marginal increase of 0.69m and 0.71m in height from the approved building
heights of Building A and Building B, respectively in order to feasibly accommodate the proposed lift overruns
and plant from an engineering perspective. The proposed lift overruns and plant occupy only 12.5% and 8.7%
of the surface area of the roof of Building A and Building B, respectively and adjustments proposed to the
approved building envelopes to accommodate independent living units, adverse amenity impacts upon
adjoining properties and the locality in terms of overshadowing, visual privacy, views, built form and density
are minimised and reduced. Specifically, the overshadowing impacts of the propoesal have been reduced
when compared to the approved scheme pursuant to DATN0/2022/1P. Therefore, the proposed height
variation will not create any additional overshadowing impacts; and

+ Further, as the exceedance is restricted to discreet lift overruns and plant, it does not relate to increased
density on the site above what is contemplated by section 87 of the Housing SEPP and the approved Concept
DA, as no |LUs or related internal floor space exceeds the 24.8m height standard or the approved building
heights for Building A and Building B. Indeed, substantial parts of the proposed development (such as the
proposed building envelopes containing future habitable space) are located below the 24.8m height standard
of the Housing SEPP and 25.11m and 25.59m approved building heights under the Concept DA
[DAMD/2022/1P). This is notable on a site with such a significant fall in topography from the southern corner
to the north-eastern corner of over 11m and reflective of the appropriateness of the scale of the proposed
development.
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4.2 Clause 4.6(3)(b): Environmental planning grounds to justify contravening
the development standard

Clause 4.6(3)(b) of the THLEP 2012 requires the consent authority to be satisfied the applicant has demonstrated
that there are sufficient environmental planning grounds to justify the contravention. The focus is on the aspect
of the development that contravenes the development standard, not the development as a whole. Therefore, the
environmental planning grounds advanced in the written request must justify the contravention of the
development standard and not simply promote the benefits of carrying out the development as a whole (Initial
Action at [24]).

In Four2Five, the Court found that the environmental planning grounds advanced by the applicant in a Clause
4.6 variation request must be particular to the circumstances of the proposed developrment on that site at [60]. In
this instance the relevant aspect of the development are the proposed lift overruns and plant at Building A and
Building B envelopes that result in the exceedance of the development standard.

There are sufficient environmental planning grounds to justify contravention of the maximum building height
development standard in this specific instance, as described below.

421 Reduction on variation that was previously deemed appropriate

Council has previously approved greater variations to the maximum height development standard for the site.
The previous Stage 1 Concept DA (1262/2019/1P) was approved by the Sydney Central City Planning Pannel
[SCCPP) with a maxirmum building height of 23.85m, which is 2.85m above the 21m LEP height limit,
represanting a 13.6% variation.

Furthermore, the development consent to DAIND/2022/IP was approved by the NSW Land and Environmental
Court on 17 March 2023. The development was approved with a maximum height of 25.59m (21.9%), which is a
greater variation than one previously sought in the original Stage 1 Concept DA and the current amending DA
application that is subject of this variation request.

The current proposal has a maximum height of 26.3m at its highest point (Building B pant and lift everrun).
While the proposed maximum height is marginally taller than that currently approved (additional 0.71m), the
extent of the variation is less than that currently approved as the proposal is eligible for an additional 3.8m
building height bonus pursuant to section 87(2)(c) of the Housing SEPP. As a result, the maximum building
height the proposal is subject to is 24.8m instead of the prescribed 21m THLEP 2019 height limit.

It is noted the approved Concept DA sought variations to Buildings A, B, D and E. As a result of the newly
established maximurm building height of 24.8m, the proposal has reduced the height of Building D, making it
compliant with the height standard, and the proposed height of Building E despite marginally increasing in
height to accommodate plant, has also been made compliant with the height standard. The proposal seeks to
increase building heights for Building A and Building B which are related to the lift overruns and plant, and
wihilst this area is marginally increasing in height, the proposal has consolidated and reduced the length of these
components when compared to the approved Concept DA (DAIMO2022/1P).

The building envelopes approved pursuant to DA 110/2022/1P allow for rooftop plant, equipment, and lift
averruns with a height of 1 metre. Unfortunately, a lift overrun height of 1 metre is not feasible from an
engineering perspective and thus the building envelopes are proposed to be increased in height by a maximum
of 0.71m at Building B. The rooftop plant height of Building C is sufficient as approved, and thus will not need to
be modified.

Civen that the consent authority has previously deemed height variations of this scale and greater appropriate,
the proposed variation to section 87(2)(c) of the Housing SEPP ought to be deemed acceptable.

422 Substantive compliance with other built form controls

When measured to the top of parapet from existing ground level, the proposal presents a range of heights which
sit below the 24 8m height limit (refer back to Figure 6). It is also noted that the proposed variation to the height
does not hinder compliance with the maximum 2.3 floor space control in accordance with Clause 96 of the
THLEP 2019. Additionally, the proposal is afforded a 15% FSR bonus under section 87(b}(i). making the total
allowable FSR for the site 26451, The proposal does not seek to utilise the additional 0345 of FSR as it can be
accommodated within the base FSR of 2.3, As such, notwithstanding the height variation resulting from the lift
averruns and plant, the proposed development remains consistent with the bulk and scale envisaged through
the development standards under section 87 of the Housing SEPP and THLEP 2019. The proposed variation
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therefore does not contribute to a developrment outcome that is inconsistent with built forrm capacity afforded to
the site under the planning controls.

It follows that the variation of the development standard in this instance:

+ s not significant or material.

+« Continues to ensure that the overall height of the development is appropriate for the site and its context
+ Does not generate any direct adverse visual or overshadowing related impacts.

423 Falling topography of site

The site has a 1'm fall in elevation from the southern corner to the north-eastern corner, and moderately slopes
from east-west. Despite this significant fall in topography, the proposed development complies with the 248m
maximum building height standard of section 87(2)(c) of the Housing SEPP and is consistent with approved
building heights under the Concept DA (DAINO2022/1P) (except for lift overruns/plant). This means that almost
all the proposed development is considerably below the 24.8m maximurm building height standard and
approved building heights under the Concept DA, specifically all internal habitable space of the building
envelopes and plant located on the rooftop of Buildings C, D and E. This demonstrates that the exceedance to
the maximum building height development standard of section 87 does not result in built form or scale that
exceeds what is intended under the Housing SEPP.

However, given the varied ground levels across the site, this has necessitated some minor height exceedances in
localised areas which are limited to the lift overruns and plant located at the rooftop of Buildings A and B. It is
noted the heights for Building A {2511m) and Building B (25.59) were previously deemed acceptable and
approved under the Concept DA (DAINO/2022/1P) and the proposal is seeking a marginal increase to
accommodate the proposed lift overruns and plant Strict compliance with the 24.8m maximurn building height
development standard could result in adverse design outcomes with the removal of an entire ILU storey likely
necessary. Accordingly, the minor variations proposed are considered appropriate in this context, would be
largely imperceptible from the public domain and are not considered to give rise to any adverse amenity
impacts upon adjoining properties or the public domain.

Indeed, section 84 of the Housing SEPP permits an additional 2m of building height above the 95m building
height developrment standard for servicing equipment where it is limited to 20% of the surface area of the roof.
Whilst this provision does not apply to the subject site, it suggests that there is a reasonable basis for allowing
additional building height for services such as stair and lift overruns.

The proposed development proposes lift overruns and plant that exceed the 24.8m maximum building height
development standard between Im and 1.5m and which occupy 12.5% and 8.7% of the surface area of the roof of
Building A and Building B, respectively. Accordingly, the variation sought with this clause 4.6 variation request
would not be classified as a maximum building height exceedance in (for example) a R2 Low Density Residential
zone where section 84 would apply, and therefore a clause 4.6 variation request would not be necessary.

The falling topography of the site and corresponding compliance with building height is clearly shown in Figure
7 below.
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Figure 7  Elevations indicating building height and built form transition
Source: CHROF|

424  Overshadowing

The proposed height exceedances related to the lift overruns and plant in localised areas of Building A and B are
miner in nature and will not result in adverse overshadowing impacts or any other impacts to the amenity of
surrounding buildings or public domain.

An overshadowing analysis has been undertaken by CHROFI and included at Appendix C. The overshadowing
analysis was completed to demonstrate the potential impact of the proposed development on adjeining
properties. The overshadowing analysis provides a comparison of the shadows cast by the approved design
versus the proposed scheme.

The analysis demonstrates that these residences to the west and south-west of the site are subject to
overshadowing between 9am and 10am, and residences to the south-east of the site are subject to
overshadowing between 2pm and 3pm.

From Tlam, the landscaped open space of the residencies to the west and south-west of the subject site are free
from overshadowing from the development and therefore achieve a minirmum of 4 hours of direct solar access.
Additionally, before 1pm, the landscaped open space of the residencies to the south-east of the subject site are
not subject to overshadowing, and therefore a minimum of 4 hours of direct solar access is achieved.

When comparing the shadows cast by the proposed development to those cast by the development approved
by the development consent to DA 1110/2022/1P, the difference in totality is negligible (see Appendix Error! R
eference source not found.). Because adjustments have been made to the overall building envelope to
accommmaodate independent living units, the overshadowing impacts of the development are marginally different
(reduced) compared to those of the approved scheme pursuant to DA 1M10/2022/JP. In this regard, the quantified
difference in overshadowing between the two designs is as follows:
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Table 5 Changes to overshadowing impacts

Time of day Change in overshadowing
9am 2.3% reduction

10am 5.3% reduction

TNam 10.4% reduction

12pm 13.3% reduction

T1prm 91% reduction

2pm 5.6% reduction

Ipm 4. 7% reduction

Therefore, the overshadowing impacts created by the proposal ought to be considered minor and acceptable
and, in any case, are not a result of the proposed height variation as shown in Figure 8.
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Figure 8 Overshadowing analysis at the winter solstice (9am to 3pm)
Source: CHROF|

N April 2025 | Clause 4.6 Variation Request | 2240064 | 20

Document Set ID: 21879923
Version: 6, Version Date: 29/04/2025



425 Conclusion on clause 4.6(3)(b)

For the reasons outlined in the table above, there are sufficient environmental planning grounds to justify the
contravention of the maximum building height development standard, as:

# There is a reduction in the extent of the variation previously deemed acceptable by the consent authority
under DAMNOS2022/]P, despite the marginal increase in height of 0.71m to feasibly accommodate the
proposed plant from an engineering perspective.

+ The proposed height variation does not preclude compliance with the floor space ratio (FSR) standard under
the THLEP 2019 and s87(2)(b)(i) of the Housing SEPP.

+ The proposed development has an appropriate built form response to the significant topographical change of
the site.

+ The proposed development does not result in any significant environmental impacts with regards to
overshadowing when compared to the previous scheme and compliant scheme.

+ The proposed variation is restricted to lift overruns and plant only, which are centrally located within the
centre of the floorplates associated with the Building A and Building B.

5.0 Conclusion

The assessment above demonstrates that compliance with the maximum building height development
standard contained in section 87(2)(c) of the Housing SEPP is unreasonable and unnecessary in the
circumstances and that there are sufficient environmental planning grounds to justify the contravention. It is
considered that the variation allows for the orderly and economic use of the land in an appropriate manner,
whilst also allows for a better outcorme in planning terms.

This clause 4.6 variation demonstrates that, notwithstanding the nen-compliance with the maximum building
height development standard, the proposed development:

+ Compliance with the development standard is unreasonable and unnecessary in the circumstances, as the
objectives of the standard are achieved notwithstanding the non-compliance in that:

- It provides an increase in seniors housing that responds to the modern day standards and requirements
for aged care and the changing demographics and population growth;

= The lift overruns and plant are centrally positioned on the rooftop of Building A and Building B. This
ensures that the height exceedance would not result in any further amenity impacts on surrcunding
residential developments when compared to the approved Concept DA (DA 2022/1P).

- The proposed height exceedance will be compatible with the surrounding context and character of the
locality, including with the existing character and desired future character of the Hills Showground Station
Precinct as per The Hills Development Control Plan 2012,

— The magnitude of the exceedance approved under the current Cencept DA has significantly reduced as a
result of the development afforded an additional 3.8m height under section 87(2)(c) of the Housing SEPP.

« The request demonstrates that there are sufficient environmental planning grounds to vary the standard in
this instance because:

= The proposed development has an appropriate built form respense to the significant topographical
change of the site.

- The proposed variation is restricted to lift overruns and plant only, which are centrally located within the
centre of the floorplates associated with Building A and Building B.

= The proposed development does not result in any significant environmental impacts with regards to
overshadowing when compared to the approved Concept DA (DANO/2022/JP), in fact the extent of
overshadowing created is reduced.

- The proposed height variation does not preclude compliance with the floor space ratio (FSR) standard
under the THLEP 2019 and s87(2)(b)(i) of the Housing SEPP.

Therefore, the consent authority can be satisfied that this Clause 4.6 Variation Request has demonstrated the
matters in clause 4.6(3) of the THLEP 2019 and may grant development consent notwithstanding the
contravention of the maximum building height developrment standard under section 87(2)(c) of the Housing
SEPP.
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1.0 Introduction

1.1 Overview

This Clause 4.6 variation request has been prepared by Ethos Urban on behalf of the applicant for the subject
development application, Levande Ptd Ltd [Levande). It is submitted to The Hills Shire Council (Council) in
support of a development application (DA) for a seniors housing comprising independent living units (ILUs) on
land at 7-23 Cadman Crescent and 18-24 Hughes Avenue, Castle Hill (the site).

This Clause 4.6 variation request relates to the accessible car parking development standard in Schedule 4, Part 1,
Section 4, Subsection 2(c) of the State Environmental Planning Policy (Housing) 2021 (Housing SEPP) and should
be read in conjunction with the Statement of Environmental Effects (SEE) prepared by Ethos Urban dated 24
May 2024.

Part 1 of Schedule 4 of the Housing SEPP relates to 'Standards concerning accessibility and usability for hostels
and independent living units (ILU),

Section 85 of the Housing SEPP provides the following:

‘1) Development consent must not be granted for development for the purposes of a hostel or an
independent living unit unless the hostel or independent living unit complies with the relevant standards
specified in Schedule 4.”

In this regard, Schedule 4, Part 1, Section 4(2)(c) of the Housing SEPP specifies the following development
standard:

(2) If parking spaces associated with a class 1, 2 or 3 building under the Building Code of Australia are
provided in a common area for use by occupants who are seniors or people with a disability, the following
applies—

(c) for a group of 8 or more parking spaces—
(i) at least 15% of the parking spaces must comply with AS/NZS 2890.6, and
(ii) at least 50% of the parking spaces must—
(A) comply with AS/NZS 2890.6, or

(B) be at least 3.2m wide and have a level surface with a maximum gradient of 1:40 in any
direction.

That is, at least 15% of the total provided car parking spaces for ILUs should be compliant with the requirements
of AS2890.6, with a further 35% of spaces to either be compliant with AS2890.6 or be 3.2m in width. This
development standard was introduced as an amendment to the Housing SEPP on 14th December 2023 as part
of a suite of changes made to the Housing SEPP that were largely unrelated to the Housing SEPP's Seniors
Housing provisions.

In this regard, the development proposes a total of 322 car parking spaces which exceeds the minimum number
required by Section 108(2) (k) of the Housing SEPP by 64 spaces (the minimurm number of car parking spaces
required by Section 108(2) (k) of the Housing SEPP based on the proposed apartment mix is 258 spaces).

The proposed development provides 130 residential car parking spaces to be compliant with either AS2890.6 or
as 3.2m wide. This is equal to 50% of the minimum car parking provision and it comprises:

» 39 spaces for residents as fully accessible, designed in accordance with AS2890.6 (equivalent to 15% of the
minimum 258 spaces required); and

» 9l spaces for residents as 3.2m wide (equivalent to 35% of the minimum 258 spaces required).

The extent to which this Clause 4.6 variation request seeks to vary the development standard specified in
Schedule 4, Part 1, Section 4(2)(c) of the Housing SEPP is limited to the parking spaces provided above the

minimum spaces reguired under Section 108(2) (k) of the Housing SEPP. The variation is equal to 20% which is
further discussed at section 3.2.

Clause 4.6 of The Hills Local Environmental Plan 2019 (THLEP 2019) enables the consent authority to grant
consent for a development even though that development contravenes a development standard imposed by an
environmental planning instrument, such as the Housing SEPP, in this case. The clause aims to provide an
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appropriate degree of flexibility in applying certain development standards to achieve better outcomes for and
from development.

Clauses 4.6(3) requires that development consent must not be granted to development that contravenes a
development standard unless the consent authority is satisfied the applicant has demonstrated that:

+ Compliance with the development standard is unreasonable or unnecessary in the circumstances (clause
4.6(2)(a)), and

+ There are sufficient environmental planning grounds to justify the contravention of the development
standard (clause 4.6(3)(b)).

The Environmental Planning and Assessment Regulation 2021 requires a development application for
development that proposes to contravene a development standard to be accompanied by a document setting
out the grounds on which the applicant seeks to demonstrate the matters in paragraphs (a) and (b).

This decument demonstrates that compliance with the car parking development standard is unreasonable and
unnecessary in the circumstances of the case and that there are sufficient environmental planning grounds to
Justify contravention of the development standard. As such, this document satisfies the provisions of clause
35B(2) of the Environmental Planning and Assessment Regulation 2021 (EFP&A Regulation).

This Clause 4.6 variation request demonstrates that compliance with the carparking development standard is
unreasonable and unnecessary in the circumstances and that there are sufficient environmental planning
grounds to justify contravention of the standard.

The proposed development demonstrates in summary that:

+« Compliance with the development standard is unreasonable and unnecessary in the circumstances, as:
— The underlying objectives or purposes of the standard are achieved.

— The lack of a reasonable evidence base in practice for the new 50% wider parking space standard
(Schedule 4 Part 1).

— The recent introduction of this additional requirement for 50% of car parking spaces was not publicly
exhibited and has not included any sufficient or reasonable evidence base for the change.

Motwithstanding this, the proposal achieves compliance with Schedule 4 Part 1 for the minimum car parking
spaces required under the non-discretionary standards of 108(2)(k) of the Housing SEPP.

— Accordingly, only spaces additional to the minimum non-discretionary standard for car parking generation
(Section 108(2)(k)) do not comply with Schedule 4 Part 1. Strict compliance with Schedule 4 Part 1is
therefore considered unreasonable for these spaces additional to the minimum required for ILUs under
the Housing SEPP.

+ There are sufficient environmental grounds to justify contriving the standards, as:

— The proposal provides a suitable parking solution that balances social, environmental, and economic
objectives that underpin the planning for new development.

— The proposed spaces are well designed and will be safe and suitable to the proposed users.

— Proposed operational management measures will provide for more flexible and improved use of the
accessible car spaces to ensure resident needs are met as they change over time, subject to a separate,
future Detailed DA.

— The non-compliance relates to additional car parking spaces provided in addition to the minimum car
parking spaces required under the Housing SEPP.

These matters are discussed in detail in Section 4.0 of this Report. The discussion demonstrates that the
accessible car parking standards in the Housing SEPP are unreasonable and unnecessary for ensuring that
independent living seniors have suitable accessible parking arrangements to meet their needs.

Further, aligning with the Clause 4.6 objectives, the proposed operational arrangements will provide for more
flexible and effective use of the accessible spaces over time. Additionally, a village bus or shuttle service will
provide for enhanced accessibility for all the future seniors village residents. These measures will thus achieve
more flexible and better accessibility outcomes than what would have been achieved with strict compliance
with the parking standard.

Therefore, the DA may be approved with the variation as proposed in accordance with the flexibility allowed
under Clause 4.6 of the THLEP 2019.
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1.2 Legal Guidance

The NSW Land and Environment Court (NSWLEC) has established a set of factors to guide assessment of
whether a variation to development standards should be approved. The original approach was set out in the
Judgment of Justice Lloyd in Winten Property Group Ltd v North Sydney Council [2001] 130 LGERA 79 at 89 in
relation to variations lodged under State Environmental Planning Policy 1 - Development Standards (SEPP 1).
This approach was later rephrased by Chief Justice Preston, in the decision of Wehbe v Pittwater Council [2007]
MNSWLEC 827 (Wehbe). While these cases referred to the former SEFP 1, the analysis remains relevant to the
application of Clause 4.6(3)(a). Further guidance on Clause 4.6 of the Standard Instrument has been provided by
the NSWLEC in a number of decisions, including:

* [nitial Action Pty Ltd v Woollahra Municipal Council [2018] NSWLEC 118;

* Turland v Wingecarribee Shire Council [2018] NSWLEC 1511;

*  FourZFive Pty Ltd v Ashfield Council [2015] NSWLEC 1003;

=  Micaul Holdings Pty Limited v Randwick City Council [2015] NSWLEC 1386; and
s  Moskovich v Waverley Council [2016] NSWLEC 1015

In accordance with the above requirements, this Clause 4.6 variation request:
¢ |dentifies the site and proposed development (Section 2.0);
¢ |dentifies the development standard to be varied (Section 3.0);

* Establishes that compliance with the development standard is unreasonable or unnecessary in the
circumstances of the case (Section 4.0); and

+ Demonstrates there are sufficient environmental planning grounds to justify the contravention (Section 5.0).
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2.0 Site and Proposed Development

2.1 Site Description

The site is legally described as shown in Table 1 below and is owned by Levande. The site is irregular in shape and
has a total area of approximately 12,430m2 The site has 3 frontages and is bounded by Cadman Crescent to the
north and east and Hughes Avenue to the south and west. Existing developments on the site comprises of a mix
of low density 1-2 storey dwelling houses. As the site is bound primarily by public roads, the only adjoining
developments to the site are three low density dwelling houses to the north of the site. The site is not identified
as an item of heritage significance and is not located within the heritage conservation area. The site is easily
accessible to pedestrians and vehicles as it is bound by Cadman Crescent and Hughes Avenue, both of which are
public access roads.

Table 1 Lots and DP of the Subject Site

Address Lot and DP

18 Hughes Avenue Lot 504 DP 258587
20 Hughes Avenue Lot 337 DP 252593
1/22 Hughes Avenue Lot 3361 DP 865725
2/22 Hughes Avenue Lot 3362 DP 865725
24 Hughes Avenue Lot 335 DP 252593
23 Cadrnan Crescent Lot 334 DP 232593
21 Cadman Crescent Lot 333 DP252593
19 Cadman Crescent Lot 332 DP252593
17 Cadman Crescent Lot 331 DP252593
15 Cadman Crescent Lot 330 DP252593
13 Cadman Crescent Lot 329 DP252593
1 Cadman Crescent Lot 328 DP252593
9 Cadman Crescent Lot 327 DP252593
7 Cadman Crescent Lot 502 DP258587

Figure 1 Site aerial

Source: Nearmaps / Ethos Urban
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2.2 Description of the Proposed Development

Section 4.17 of the EP&A Act provides that a condition of development consent may be imposed if it requires the
modification of a consent granted in relation to the land to which the development application relates.

In this regard, this Amending DA seeks concept approval for the following amendments to the development
consent to DA 1110/2022/1P:

* Replacement of approved detailed drawings with concept envelope drawings;

* Increase in approved building envelope heights of between 0.37m - 0.71m across Buildings A, B, and E;

* Change of approved land use from residential flat building to seniors housing, comprising independent living
units and ancillary services;

* Reduction of approved residential units from 242 to 217;

* Reconfiguration of approved basement design, including introduction of a loading turntable;

* Introduction of a porte cochere to be accessed from Hughes Avenue;

* Replacement of approved ground floor residential units with a wellness clubhouse in Building B;
* Associated amendments to approved landscaping and stormwater design.

Architectural concept drawings and landscape plans illustrating the proposed development are included at
Appendices C and E respectively.

23 Numerical Overview

A numerical overview of the apartment mix and car parking provision is provided in Table 2.

Table 2 Key development information
Component Proposal
Apartment | 1bedroom: 10
Mix 2 bedrooms: units
3 bedrooms: ne
Total units: units
Total bedrooms: 9 .
units
217
515
Car Total: 322 spaces
Parking
Spaces

A comparison of the key relevant metrics of the proposed scheme compared to the previously approved scheme
is provided in Error! Reference source not found. below.

Table 3 Metric changes

- ap i 22 - Proposed
Total residential units 242 209
Total GFA 27104m? 28, 650m?
Total FSR 2181 2.31
Total car parking 356 332
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2.4 Comparison to DA 1110/2022/JP Approved Scheme

The project team have made a concerted effort to maintain as much consistency as possible with the approved
building envelope under DA 1110/2022/JP. As shown in Figure 2 below, the proposed building envelope [blue) is
largely consistent with the approved building envelope (red)
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Proposed Envelope

——————— Approved DA Envelope

Figure 2  Building Envelope Comparison: Approved v Proposed

Source: Chrofi
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3.0 Development Standard to be Varied

3.1 Schedule 4, Part 1, Section 4, Subsection 2(c)

This Clause 4.6 variation request seeks to justify contravention of the development standard set out in Schedule
4, Part, Section 4, Subsection 2(c) of the Housing SEPP. Subsection 2(c) outlines the development standards for
car parking for all hostels and ILU developments.

It states that for developments requiring 8 or more parking spaces provided in a common area for use by
occupants:

(i) at least 15% of the parking spaces must comply with AS/NZS 2890.6, and
{ii) 50% of parking spaces to comply with AS/NZS 2890.6 or be at least 3.2m wide and have a level
surface with a maximum gradient of 1:40 in any direction.

The Housing SEPP requires the spaces to comply with Commonwealth Disability (Access to Premises -
Buildings) Standards 2010 (Premises Standards). AS/NZS 2890.6 prescribes the requirements for the provision of
off-street parking facilities for people with disabilities during new building works and is referenced in the BCA
and Premises Standards. The standards are as follows:
* Angled parking spaces are to be 2400mm wide x 5400mm long.
— A 2400mm wide x 5400mm long shared area is to be provided on one side of accessible angle parking
space.
+ Parallel parking spaces are to be not less than 3200mm wide x 7800mm long.
— Ashared area adjacent to the non-trafficked side of the dedicated parallel parking space is to be not less
than 1600mm wide by 7800 mm long.

* The car parking areas are to comprise a firm plane surface with a gradient not exceeding 1:40 in any direction
{or 1:33 if a bitumen surface and the area is outdoors).

2400 2400

Shared
area
- 5400
~ Olher user
spaces
Edgae of adjacant parking -
space or a wall V 4
1 7-50
max
4 y i
750 min
' Yy
Zone for bollard/column
installation to preveni 1000
parking in the shared area ‘T-'
/
/ 2400

Minimum accessible path
ol 1000 to/from the shared
area on at least ono side

i

\

Ehared area (not marked)

Figure 3 lllustration of the AS/NZS 2890.6 Parallel Parking standard

Source: Equal Access
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32 Proposed Car Parking Provision

The proposed variation is limited to the car parking spaces provided in addition to the minimum required under
the Housing SEPP.
The proposal provides 332 car parking spaces, consisting of the following:
¢+ 308 x ILU resident spaces:
— 130 x of the ILU resident spaces are wider (3.2 metres wide or comply with AS/NZS 2890).

— 178 x of the ILU resident spaces are standard dimensions of 2.4-2.6 metres and 5.4 metres long.

Spaces in other parts of the site (which are subject to separate standards) include:
+ 5 xspaces for use by residential visitors;
* 5 xspaces for use by retail visitors;

* 4 x spaces for use by staff;

As shown in Table 5Error! Reference source not found. below, the minimum required car parking spaces under
the Housing SEPP are compliant with Schedule 4, Part 1, Section 4(2)(c).

The extent to which the proposed car parking provision is not compliant with Schedule 4, Part 1, Section 4(2)(c) is
only limited to those parking spaces provided beyond the minimum required in Section 108(2) (k) of the Housing
SEPP, whereby those additional spaces will be of standard dimensions. The variation is equal to 20%. This has
been calculated by dividing the total number of accessible residential car parking spaces provided (130) by the
minimum number of accessible residential car parking spaces required by the SEPF (162), based on the total
residential car parking provision (322). The calculations are represented in Table 5 below.

Table 4 Calculation of Accessible Car Parking Variance

Quantity Units Min parking Parking Proposed
required by to be Provided
the Housing

SEPP

2B 66 66
2B+ 48 48
2B+P 2 2
iB 91 1365
27 258 308
Section Section 108(2)(k) Provided
108(2)(k) Min Min @ 308 Spaces Residential Car
@ 258 spaces Parking Spaces
3.2m wide 91 (35%) 108 91
AS2890.6 compliant 39 (15%) 46 39
Total Accessible 130 154 130 16%
Standard Spaces 128 154 178 145
258 308 308
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33 Is the Planning Control a Development Standard?
Section 85(1) of the Housing SEPP (emphasis underlined) states that:

“development consent must not be granted for development for the purposes of g hostel or an
independent living unit unless the hostel or independent living unit complies with the relevant
standards specified in Schedule 4"

Under Schedule 4, Part 1, Section 4 Subsection 2(c), standards are provided for car parking as follows:

(2] If parking spaces associated with a class 1, 2 or 3 building under the Building Code of Australia are
provided in a common area for use by occupants who are seniors or people with a disability, the
following applies—
{c) for a group of 8 or more parking spaces—
(i} at least 15% of the parking spaces must comply with AS/NZS 2890.6, and
(ii) at least 50% of the parking spaces must—
(A) comply with AS/NZS 2890.6, or
(B) be at least 3.2m wide and have a level surface with a maximum gradient of 1:40
in any direction.

As detailed above, consent must not be granted to a development for the purposes of an ILU unless it complies
with the relevant standards specified in Schedule 4. Under Schedule 4, Part 1, Section 4, Subsection 2(c) of the
Housing SEPP, the development standards are prescribed for car parking.
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4.0 Justification for Contravention of the
Development Standard

Clause 4.6(3) of the THLEP provides that:

4.6 Exceptions to development standards

(3) Development consent must not be granted for development that contravenes a development standard
unless the consent authority is satisfied the applicant has demonstrated that:
(a) compliance with the development standard is unreasonable or unnecessary in the circumstances, and
(b) there are sufficient environmental planning grounds to justify the contravention of the development
standard.

Assistance on the approach to justifying a contravention to a development standard is also to be taken from the
applicable decisions of the NSWLEC in:

1. Wehbe v Pittwater Council [2007] NSW LEC 827 (Wehbe);
2. FourZFive Pty Ltd v Ashfield Council [2015] NSWLEC 1009 (Four2Five);
3. Initial Action Pty Ltd v Woollahra Municipal Council [2018] NSWLEC N8 (Initial Action)

The relevant matters contained in the Housing SEPP, with respect to the car parking development standard,
relevant to independent living units (ILUs), are each addressed below, including with regard to these decisions.

4.1 Clause 4.6(3)(a): Compliance with the development standard is
unreasonable or unnecessary in the circumstances

In Wehbe, Preston CJ of the NSWLEC provided relevant assistance by identifying five traditional ways in which a
variation to a development standard had been shown as being unreasonable or unnecessary. However, it was
not suggested that the types of ways were a closed class.

While Wehbe related to objections made pursuant to State Environmental Planning Policy No. 1- Development
Standards (SEPP 1), the analysis can be of assistance to variations made under Clause 4.6 where subclause
4.6(3)(a) uses similar language to Clause 6 of SEPP 1 (see Four2Five at [61] and [62]).

As the language used in subclause 4.6(3)(a) of the THLEP is essentially the same as the language used in Clause 6
of SEPF 1, the principles contained in Wehbe are of assistance to this Clause 4.6 variation request.

The five methods cutlined in Wehbe include:

+ The objectives of the standard are achieved notwithstanding non-compliance with the standard (First
Method).

* The underlying objective or purpose of the standard is not relevant to the development and therefore
compliance is unnecessary (Second Method).

+ The underlying object or purpose would be defeated or thwarted if compliance was required and therefore
compliance is unreasonable (Third Method).

¢+ The development standard has been virtually abandoned or destroyed by the Council's own actions in
granting consents departing from the standard and hence compliance with the standard is unnecessary and
unreasonable (Fourth Method).

+ The zoning of the particular land is unreasonable or inappropriate so that a development standard
appropriate for that zoning is also unreasonable and unnecessary as it applies to the land and compliance
with the standard would be unreasonable or unnecessary. That is, the particular parcel of land should not
have been included in the particular zone (Fifth Method).

This Clause 4.6 variation request establishes that compliance with the development standard is unreasonable or
unnecessary in the circumstances of the proposed development because the objectives of the standard are
achieved and accordingly justifies the variation to the car parking development standard, pursuant to the First
Method.

The availability of the first method was re-affirmed by the Chief Judge in Initial Action Pty Ltd v Woollahra
Municipal Council [2018] NSWLEC 118 at [16]-[17]. Similarly, in Randwick City Council v Micaul Holdings Pty Ltd
[2016] NSWLEC 7 at [34], the Chief Judge held that ‘establishing that the development would not cause
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environmental harm and is consistent with the objectives of the development standards is an established means
of demonstrating that compliance with the development standard is unreasonable or unnecessary’.

4.1.1 The objectives of the standard are achieved notwithstanding non-compliance with the
standard

There are no stated objectives in Part 5 or Section 85 or Schedule 4 of the Housing SEPP, being those parts of the
Housing SEPP that are specifically related to the Seniors Housing provision and related to the accessible car
parking provision. As such, the objectives of the development standards are to be inferred.

Part 1 of the Schedule 4 of the Housing SEPP. Schedule 4 is titled “Standards applying to hostels and
independent living units”.

Schedule 4, Part 1, Section 4 Subsection 2(c) states the following {(emphasis added):

(2) If parking spaces associated with a class 1, 2 or 3 building under the Building Code of Australia are
provided in a common area for use by occupants who are seniors or people with a disability, the
following applies—

(c) for a group of 8 or more parking spaces—
(i) at least 15% of the parking spaces must comply with AS/NZS 2890.6, and
(i) at least 50% of the parking spaces must—
(4) comply with AS/NZS 2890.6, or

(B) be at least 3.2m wide and have a level surface with a maximum gradient of
1:40 in any direction.

The inferred objective of the development standards contained in Schedule 4, Part 1, section 4, subsection 2(c) of

the Housing SEPP is to ensure that access to car parking reflects the resident mobility profile and the design and
functionality of the ILUs.

The proposed development is compliant with this development standard to the extent that it is applied to the
minimum number of car parking spaces required by section 108(2) k), demonstrating that it achieves the above
inferred objective by satisfying the minimum number of accessible parking spaces required for the intended use
of the development.

Furthermore, reference can be made to the principles specified in section 3 of the Housing SEPP, in particular,
principles (b) and (c) as follows:

(b} encouraging the development of housing that will meet the needs of more vulnerable members of
the community, including very low to moderate income households, seniors and people with a
disability,

{c] ensuring new housing development provides residents with a reasonable level of amenity,

These principles are consistent with the inferred objective specified above, that the Housing SEPFP is arguably
designed to encourage development of housing for vulnerable members of the community, including seniors,
while maintaining reasonable amenity through, amongst other things, car parking that reflects the resident
mobility profile and the design and functionality of ILUs.

4.1.2 Inferred Objective of Subsection 2(c)(i) and (ii): to ensure that access to car parking
reflects the resident mobility profile and the design and functionality of independent
living units.

The proposal provides 332 car parking spaces, consisting of the following:
¢ 308 x ILU resident spaces:
— 130 of the ILU resident spaces are wider (3.2 metres wide or comply with AS/NZS 2890).

— 178 of the ILU resident spaces are standard dimensions of 2.4-2.6 metres and 5.4 metres long.

Spaces in other parts of the site (which are subject to separate standards) include:
+ 5 xspaces for use by residential visitors (1 of which complies with AS/NZS 2890).
¢ 5 xspaces for use by retail visitors (1 of which complies with AS/NZS 2890).

s 4 xspaces for use by staff {1 of which complies with AS/NZS 2890).
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The proposed development will provide 130 car spaces that are compliant with AS2890.6 or 3.2m wide, provided
across Basement Level 1 and Lower Ground Level. This equates to 50% of the minimum required car parking
spaces under the Housing SEPP. The additional 178 car parking spaces provided includes the remainder of the
required car parking spaces ( 128), in addition to the supplementary car parking spaces (64) proposed to be
provided.

As the development provides a compliant number of accessible spaces in accordance with the Housing SEPP, it
can be inferred that the proposed car parking will reflect the resident mobility profile and the design and
functionality of ILUs.

As Preston CJ said in Wehbe at [43], "development standards are not ends in themselves but means of
achieving ends. The ends are environmental or planning objectives. Compliance with a development standard
is fixed as the usual means by which the relevant environmental or planning objective is able to be achieved.
However, if the proposed development proffers an alternative means of achieving the objective, strict
compliance with the standard would be unnecessary (it is achieved anyway) and unreasonable (no purpose
would be served)."

It would therefore be considered unreasonable and onerous to require car parking spaces in excess of the
minimum non-discretionary standard of section 108(k) to also achieve compliance with Schedule 4 Part 1. Strict
compliance would also lead to a significant increase in the size of the basement, which is both unnecessary and
unreasonable.

With respect to the proposed design of the surplus parking spaces, this is proposed to comprise 74 standard-
sized car parking spaces. Reducing the number of surplus parking spaces in order to comply with the
accessibility car parking provisions of Schedule 4 Part1 (4) is not considered necessary due to a lack of demand
for accessible parking spaces based on the anticipated residents of the proposed development. By way of
precedent, reference is made to the comparable development known as “Cardinal Freeman Village", owned and
operated by Levande in Ashfield, which provides the following in relation to resident mobility needs, as at May
2024:

Table 5 Resident mobility needs

Wheelchair 5 1.56%
Mobility scooter 2 0.63%
Total 7 2.19%

Furthermore, none of the residents of Cardinal Freeman Village who use a mobility scooter or wheelchair
personally drive. Three of the residents share a unit with another resident who drives, whilst others utilise the
village bus, private transport, or visiting family members to drive them.

Based on the above precedent, these metrics can be relied upon for the anticipated mobility needs of future
residents of the subject proposed development. To provide a reduced number of surplus car parking spacesin
order to comply with the requirements of Schedule 4 Part 1 is considered unnecessary on account of a lack of
reasonable evidence base for resident demand of these additional accessible spaces.

413 The recent introduction of an additional 50% requirement for wider car spaces (3.2 metres)
has not included a reasonable evidence base for the change

The recent Housing SEPP amendment (14th Dec 2023) replaced the exhibited EIE standard. The recent changes
also introduced a new standard for wider spaces which was not mentioned in the previous EIE (Nov 2022 or July
2020).

The now gazetted standard requires 50% of spaces to be a minimum 3.2m wide (rather than the standard 2.4m).
There is a lack of evidence base to justify this requirement for meeting the needs of ILU residents and is therefore
superfluous.

4.4 The proposal achieves compliance with the Housing SEPP requirements for the minimum
required car parking spaces, which remains an acceptable evidence-based measure,
consistent with the Housing SEPP EIE (2022-2023)

An Accessibility Staterment has been prepared as part of the Concept DA documentation. Purple Apple Access
was engaged by the Applicant to provide access consulting in early 2024, with the pre-DA drawings provided in
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April 2024. The Staterment confirms that the proposed development is capable of accormmmodating the needs of
the residents of the future development.

Further, under BCA Volume 1 Part D4Dg, a minimum compliance for provision of accessible parking for different
building classes is required. Whilst it has no accessible parking requirements for a Class 2 building, each class of
building has a rate of accessible parking bays no greater than 2% of proposed parking to which both the
exhibited changes and gazetted SEPP changes significantly exceed.

415 Full compliance with Schedule 4, Part 1, Section 4 Subsection 2(c) of the Housing SEPP
would be economically prohibitive for the proposed development

To provide 50% of the supplementary &4 residential car parking spaces compliant with Schedule 4 Part 1,
significant additional underground excavation and parking space allocation would be required. To develop this
would result in significant financial feasibility implications on the development, rendering the project
economically unviable. In this scenario, the Applicant would likely not proceed with the proposed development,
failing to contribute to the housing stock of ILUs in Sydney's north-west. This scenario would be contrary to
principles (b) and (c) in section 3 of the Housing SEPP as it would discourage developments for the purpose of
seniors housing despite reasonable amenity being provided in accordance with section 108(2)(k) of the Housing
SEPP.

4.6 Conclusion on Clause 6.6(3)(a)

Compliance with the development standard is unreasonable and unnecessary in the circumstances, as:
* The underlying cbjectives or purposes of the standard are achieved.

* Lack of a reasonable evidence base for the new 15% fully accessible parking space standard. Specifically, the
recent Housing SEPP increase from a 10% to 15% fully accessible car parking spaces requirement has not
included any sufficient nor reasonable evidence base for the change.

* | ack of a sound evidence base for the new 50% wider parking space standard. Specifically, the recent
introduction of an additional 50% requirement for wider car parking spaces has not included any sufficient
nor reasonable evidence base for the change.

s Notwithstanding the above, the proposal achieves the minimum required accessible car parking spaces for
50% of the required car parking spaces under section 108(2) (k) of Housing SEPF (i.e. 0.5 spaces per bedroom).

4.2 Clause 4.6(3)(b): Environmental planning grounds to justify contravening
the development standard

Clause 4.6(3)(b) of the THLEP 2019 requires the consent authority to be satisfied the applicant has demonstrated
that there are sufficient environmental planning grounds to justify the contravention. The focus is on the aspect
of the development that contravenes the development standard, not the development as a whole. Therefore, the
environmental planning grounds advanced in the written request must justify the contravention of the
development standard and not simply promote the benefits of carrying out the development as a whole (Initial
Action at [24]).

In Four2Five, the Court found that the environmental planning grounds advanced by the applicant in a Clause
4.6 variation regquest must be particular to the circumstances of the proposed development on that site at [60]. In
this instance, the relevant aspect of the development is the proposed number of accessible spaces that results in
non-compliance with the development standard.

There are sufficient environmental planning grounds to justify contravention of the car parking development
standard in this specific instance, as described below.

4.2.1 The proposed variation is consistent with the Objectives/Principles of Housing SEPP 2021

The principles of the State Environmental Planning Policy (Housing) 2021 are as follows—

{a) enabling the development of diverse housing types, including purpose-built rental housing,

(b) encouraging the development of housing that will meet the needs of more vulnerable members of
the community, including very low to moderate income households, seniors, and people with a
disability,

{c) ensuring new housing development provides residents with a reasonable level of amenity,

(d) promoting the planning and delivery of housing in locations where it will make good use of existing
and planned infrastructure and services,
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fe) minimising adverse climate and environmental impacts of new housing development,

(f]  reinforcing the importance of designing housing in a way that reflects and enhances its locality,

fg) supporting short-term rental accommodation as a home-sharing activity and contributor to local
economies, while managing the social and environmental impacts from this use,

{h) mitigating the loss of existing affordable rental housing.

The proposed variation to the subject development standard is consistent with the relevant principles of the
Housing SEPP as follows:

(b) - The proposed standard variation is consistent with this principle as it seeks to eliminate additional
construction costs associated with a larger basement carpark, which would be economically prohibitive and
render the development financial unfeasible, resulting in the development not being delivered. By
eliminating these costs, the proposed development is more financially feasible and is able to contribute to
housing stock for seniors as vulnerable members of the community.

[c) - As discussed throughout this report, the anticipated demands for car parking for the proposed development
will be consistent with those of comparable seniors housing developments, where the need for accessible
parking spaces is no greater than 219% of the total residential units proposed. As such, the provision of 50%
of the surplus 109 car parking spaces as standard dimensions will not interfere with the ability for the
development to provide a reasonable level of amenity for residents, as the needs of the residents will already
be met. In this regard, the basic premise of the development standard required under Schedule 4 Part1(4)
of the Housing SEPP is met for the minimum number of parking spaces required under section 108(2)(k) of
the Housing SEPP, therefore satisfying the needs to the future residents.

(e] - To provide 50% of the surplus 109 parking spaces as accessible spaces is unnecessary and would trigger the
need for additional subterranean excavation and paved area within the basement carpark. By avoiding this
scenario, the proposed variation seeks to reduce the impacts on the natural environment and any
subsequent climate impacts.

422  The Proposal is consistent with the R4 zone objectives of The Hills LEP 2019

Under the HLEP 2019, the following objectives in the R4 High Density Residential zones include:

* To provide for the housing needs of the community within a high density residential environment.

= To provide a variety of housing types within a high density residential environment.

*» To enable other land uses that provide facilities or services to meet the day to day needs of residents.

* Toencourage high density residential development in locations that are close to population centres and
public transport routes.

The key LEP objectives for this zone are to provide high density housing which meets the needs of the
community. The proposed seniors housing comprising independent living units is permissible under the TTHLEP
2019, providing an opportunity for the community to age in place, living independently whilst benefiting from
shared amenities, social activities, and support services.

423  The Proposal Will Meet the Needs of the Likely Demographics of new Residents

Levande recognises that many future residents of this proposed development will be drawn from its 10km
locality, as is the experience with seniors housing providers.

The general demographic of The Hills Shire LGA indicates a community that, while aging, is not predominantly in
need of extensive accessible parking facilities. In this regard, the precent of Cardinal Freeman Village in Ashfield
indicates that a maximum of 219% of residential units involve use of a wheelchair or mobility scooter. As such, to
provide a reduced number of surplus car parking spaces in order to ensure compliance Schedule 4 Part 1 (4]
would be unnecessary on account of a lack of reasonable evidence base for demand of these additional
accessible spaces.

Furthermaore, it is in the Applicant's commercial interests to meet the demand that has been modelled for, so as
not to exclude clientele who would be residents of the development but for the accessible car parking shortfall.

Mevertheless, the proposed development will provide 130 wider car parking spaces which comply with Schedule
4, Part 1, Section 4(2)(c) and cater to the needs of future residents and visitors.

The development's objective is to provide a place not only for residents to live; but a place to thrive. The inclusion
of health and wellness facilities, such as clubhouse spaces, comprising of social space, wellness health club,
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wellness studio, alongside a neighbourhood shop, is a testament to Levande’'s commitment to promoting an
active lifestyle.

In November 2023, the Retirement Living Council commissioned a report from the PCA titled the Better Housing
for Better Health Report: The Care and Cost Effectiveness of retirement living Report of which on a summary of
the findings are published. Additionally, in December 2023, PCA also published the Shared care: Delivering
greater home care efficiencies for consumers, providers, and government. The findings of both reports indicate
that seniors living in villages tend to have better health and live well longer compared to the general population.
The report states:

‘residents are up to 15 per cent more active when living in a retirement village' and ‘residents are 20 per
cent less likely to require hospitalisation when living in a retirement village'.

This suggests a lower necessity for accessible parking spaces, as the future residents are generally likely to be
more mobile and active. Further the Better Housing for Better Health report found that ‘residents can see
delayed entry into aged care when living in a retirement village'. Therefore, seniors living in villages have better
health outcomes, leading more actives lives. As such this standard for parking should be applied more flexibility
to this proposal which seeks to attract residents seeks to live an active and healthy lifestyle.

42.4  The proposed car spaces are well designed, safe and suitable to the proposed users

The proposed design provides for the accessible spaces to be well located within the parking areas for ease of
access to users when driving and when accessing the building from car park lifts.

As noted in the Australian Institute of Architects (Institute) submission to the Housing SEFP EIE from 2022,
“whilst there are clear cases where car parking is vital and necessary.. (the Institute) also understand that
mandating large numbers of car park spaces to development is counter to both principles of sustainability and
affordability”.

4.2.5 Conclusion on Clause 4.6(3)(b)

For the reasons outlined above, there are sufficient environmental planning grounds to justify the contravention

of the private car accommeodation development standards, as:

* The proposal provides a suitable parking solution that balances social, environmental, and economic
objectives that underpin the planning for new seniors housing development, including consistency with the
objectives of the R4 Zone.

* The proposal will meet the needs of the likely demographics of new residents.

* The proposed spaces are well designed, safe, and suitable to the intended users.
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5.0 Conclusion

The assessment above demonstrates that compliance with Schedule 4 Car Parking development standard in the
Housing SEPP is unreasonable and unnecessary in the circumstances and that there are sufficient
environmental planning grounds to justify the proposed contravention. It is considered that the variation allows
for the orderly and economic use of the land in an appropriate manner, whilst also allowing for a better outcome
in planning terms.

This Clause 4.6 variation demonstrates that, notwithstanding the non-compliance with the car parking
development standard, the proposed development demonstrates:

+ Compliance with the development standard is unreasonable and unnecessary in the circumstances, as:
— The underlying objectives or purposes of the standard are achieved.
— The lack of a reasonable evidence base in practice for the new 50% wider parking space standard
(Schedule 4 Part 1).
— The recent introduction of this additional requirement for 50% of car parking spaces was not publicly
exhibited and has not included any sufficient or reasonable evidence base for the change.

— Full compliance with the development standard would be economically prohibitive for the proposed
development.

MNotwithstanding this, the proposal achieves compliance with Schedule 4 Part 1 for the minimum car parking
spaces reqguired under the non-discretionary standards of 108(2)(k) of the Housing SEPP.

— Accordingly, only spaces additional to the minimum non-discretionary standard for car parking generation
(Section 108(2)(k)) do not comply with Schedule 4 Part 1. Strict compliance with Schedule 4 Part1is
therefore considered unreasonable for these spaces additional to the minimum reguired for ILUs under
the Housing SEPP.

+ There are sufficient environmental grounds to justify contravening the standards, as:

— The proposal provides a suitable parking solution that balances sccial, environmental, and economic
objectives that underpin the planning for new development.

— The proposed spaces are well designed and will be safe and suitable to the proposed users.

— Proposed operational management measures will provide for more flexible and improved use of the
accessible car spaces to ensure resident needs are met as they change over time, subject to a separate,
future Detailed DAL

— The non-compliance relates to additional car parking spaces provided in addition to the minimum car
parking spaces required under the Housing SEFPP.

Therefore, the consent authority can be satisfied that this Clause 4.6 Variation Request has demonstrated the
matters in Clause 4.6(3) of the THLEP 2019 and may grant development consent notwithstanding the
contravention of the car parking development standard within the Housing SEFPP.
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ATTACHMENT U - LEGAL ADVICE REGARDING CLAUSE 4.6 SUBMISSIONS

|/
§|/Q HERBERT
ZS  PREEHILLS
N

Scott Forbes 8 April 2025
Senior Development Manager Matter 82780205
Levande By Email

scott forbes@levande.com.au

Dear Scott

Confidential and Privileged

Castle Hill amending development application 1525/2024/JP
Legal advice on clause 4.6 Variation Requests

We refer to:

. the amending development application to a concept approval for the
development of independent living units (ILUs) at 7-23 Cadman Crescent and
18-24 Hughes Avenue, Castle Hill (Land) (Proposed Development), with
reference 1525/2024/JP (DA), currently being assessed by The Hills Shire
Council {Council);

. the amended Statement of Environmental Effects for the DA, dated 9 July 2024
(SEE); and
. the variation requests submitted to Council with the DA in accordance with The

Hills Local Environmental Plan 2019 (NSW) (HLEP) cl 4.6 (Variation Requests):

- dated 9 July 2024 in relation to maximum building height for the DA
under the State Environmental Planning Policy (Housing) 2021
(Housing SEPP) (Height Variation Request); and

- dated 18 December 2024 in relation to car parking requirements
under the Housing SEPP (Carpark Variation Request).

1 Executive summary
We have been asked to consider the following questions:

(a) in addition to the Height Vanation Request, whether a separate Variation
Request is required to vary the height of buildings standard contained in HLEP
cl 4.3; and

(b) whether it is legally open to Council to accept the Carpark Variation Request,
with reference to the requirements of Housing SEPP s 85(1) and sch 4 ¢l
4(2)(c).

Height Variation Request

In relation to the first question, our view is that it is unnecessary for Levande to submit a
Variation Request in relation to the height of buildings standard contained in HLEP cl 4.3.

While the height of buildings standard in HLEP cl 4.3 is referred to by the height of
buildings standard in the Housing SEPP, the two standards cannot operate
simultaneously. Rather, as the Housing SEPP prevails over any inconsistent
environmental planning instrument, the Housing SEPP height of building standard is the
operative standard for the DA, and is the only standard which requires a Variation
Request.
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Our more detailed reasons for our response to the first question are set out at section 2
below.

Carpark Variation Request

In relation to the second question, Housing SEPP s 85(1) and sch 4 cl 4(2)(c) are
appropriately characterised as imposing a development standard in relation to the
carparking aspect of the Proposed Development, rather than as a prohibition on the
development of ILUs that are non-compliant with the relevant carparking standard. It
follows that it is legally open to Council to accept the Carpark Variation Request.

Our more detailed reasons for our response to the second question are set out at section
3 below.

2 HLEP Height of buildings standard

The Height Vanation Request seeks to exceed the maximum building height development
standard set out in Housing SEPP s 87(2)(c). While the proposed height of the
development also exceeds the height development standard in the HLEP, it is proper that
the Vanation Request does not address the HLEP. The development standard in the
Housing SEPP prevails to the extent of inconsistency with the HLEP and provides the
operative development standard for the DA in relation to building height.

Housing SEPP s 87(2)(c) provides that:
Development consent may be granted for development to which this section applies if—

[.-]

(c) the development will result in a building with a height of not more than 3.8m above
the maximum permissible building height.

The applicable maximum permissible building height for the DA is set by HLEP cl 4.3(2),
which provides that “The height of a building on any land is not to exceed the maximum

height shown for the land on the Height of Buildings Map.” The Height of Buildings Map

sets a maximum building height of 21m for the Land.

Applying Housing SEPF s 87(2)(c), the development standard for building height is
24 8m, being 3.8m above 21m.

While Housing SEPP s 87(2)(c) requires reference to HLEP cl 4.3(2) and the HLEP
Height of Buildings Map, the HLEP development standard does not operate concurrently
with the SEPP. Rather, Housing SEPP s 87(2)(c) creates a distinct development standard
(setting @ maximum height of 24 8m) which is inconsistent with the HLEP standard (which
sets a maximum height of 21m). By operation of Housing SEPP s 8(1), which is extracted
below, the Housing SEPP standard prevails:

Unless otherwise specified in this Policy, if there is an inconsistency between this Policy
and another environmental planning instrument, whether made before or after the
commencement of this Policy, this Policy prevails to the extent of the inconsistency.

It follows that the only applicable height development standard for the DA is Housing
SEPP s 87(2)(c). Therefore, a Variation Request is only required for Housing SEPP s
87(2)(c). Levande’s Height Vanation Request is appropnate in the circumstances.

3 Carpark Variation Request

The Carpark Variation Request seeks to vary the accessible car parking requirement
contained within sch 4 cl 4(2)(c) of the Housing SEPP, which provides:

If parking spaces associated with a class 1, 2 or 3 building under the Building Code of
Australia are provided in a common area for use by occupants who are seniors or people
with a disability, the following applies—

L]

{c) for a group of 8 or more parking spaces—
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(i) atleast 15% of the parking spaces must comply with AS/NZS 2890.6, and
(i) atleast 50% of the parking spaces must—
(A) comply with AS/NZS 2890.6, or

(B) be at least 3.2m wide and have a level surface with a
maximum gradient of 1:40 in any direction.

Schedule 4 is enlivened by Housing SEPF s 85(1). Section 85(1) provides:

Development consent must not be granted for development for the purposes of a hostel
or an independent living unit unless the hostel or independent living unit complies with
the relevant standards specified in Schedule 4.

The Carpark Variation Request was submitted in accordance with HLEP cl 4.6(2), which
provides that:

(2) Development consent may, subject to this clause, be granted for development even
though the development would contravene a development standard imposed by this or
any other environmental planning instrument. However, this clause does not apply to a
development standard that is expressly excluded from the operation of this clause.

It follows that HLEP cl 4.6(2) may only apply to a provision properly construed as a
development standard.

For the reasons set out below, in our view, Housing SEPP s 85(1) (and Schedule 4)
provide development standards capable of variation under HLEP cl 4.6(2). Those
provisions should not be interpreted as prohibiting development for the purposes of
hostels or ILUs unless such development complies with the requirements in Housing
SEPP sch 4 (such that HLEP cl 4.6(2) is not enlivened).

The Poynting Test

The test for whether a provision imposes a development standard or a prohibition is
derived from Strathfield Municipal Council v Poynting (2001) 116 LGERA 319 (Poynting),
which, as set out in Principal Healthcare Finance Pty Lfd v Council of the City of Ryde
[2016] NSWLEC 153 (Principal Healthcare) at [36]), is well understood as requiring, in
the circumstances:

(a) a consideration of whether the Proposed Development is prohibited under any
circumstances pursuant to the applicable provision (being Housing SEPP s
85(1)) when it is read both in context and as a whole; and

(b) if it is not so prohibited, a consideration of whether the provision (Housing SEPP
s 85(1)) relevantly specifies a requirement or fixes a standard in relation to an
aspect of the Proposed Development.

Step one — Housing SEPP s 85(1) does not prohibit the development under any
circumstances

The first step of the Poynting test requires a consideration of whether the Proposed
Development is prohibited under any circumstances pursuant to Housing SEPP s 85(1)
when it is read in context, and as a whole.

While, when the provision is read in isolation it may be interpreted as a prohibition by the
presence of the words “Development consent must not be granted. ", this is not
determinative and the provision must be read in context: Poynting at [126]; Principal
Healthcare at [48]. In Canterbury Banksfown Council v Dib [2022] NSWLEC 79 (Dib) at
[67], Preston CJ said:

Development standards can be drafted in different ways. A provision may be drafted with
language that appears regulatory or prohibitory, but the substance, however drafted,
may be the same. As Giles JA observed in Strathifeld Municipal Council v Poynting at
[93]: “Care must be taken lest form govern rather than substance
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Section 85(1) in context

(a)

(k)

The principles of the Housing SEPP - to facilitate certain housing
development

The principles of the Housing SEPP are set out at 5 3, and relevantly include:

(a) enabling the development of diverse housing types, including purpose-
built rental housing,

(b) encouraging the development of housing that will meet the needs of more
vulnerable members of the community, including very low to moderate income
households, seniors and people with a disability,

The Proposed Development — s 81 permits development with consent;
s 85(1) imposes standards

To determine whether s 85(1) prohibits the Proposed Development under any
circumstances, it is necessary to define the Proposed Development and identify
the basis upon which it may be lawfully developed: Australian Unify Funds
Management Ltd in its capacity as Responsible Entity of Australian Unity
Healthcare Property Trust v Boston Nepean Pty Lid & Penrith City Council
[2023] NSWLEC 49 (Australian Unity) at [99]; Dib at [51].

With reference to section 5.2_1 of the SEE, the Proposed Development is for the
purpose of ILUs as a type of seniors housing on land to which Part 5 of the
Housing SEPP applies (being land zoned R4), as set out in clause 79 of the
Housing SEPP.

The Housing SEPP s 81 provides that:

Development for the purposes of seniors housing may be carried out with
development consent—

(a) on land to which this Part applies, or

(b) on land on which development for the purposes of seniors housing is
permitted under another environmental planning instrument.

In the context of Chapter 3 Part & of the Housing SEPP, s 81 is the provision
which permits development of seniors housing (including ILUs), and therefore
the Proposed Development, with consent.

By contrast, Housing SEPP s 85(1) does not permit or prohibit development.
Rather, it regulates the circumstances in which a consent authority may not
grant consent to a development for the purposes of ILUs or a hostel under
Housing SEPP s 81: Dib at [62] — [63].

This interpretation is consistent with the principles of the Housing SEPP, as itis
the interpretation that better enables the development of diverse housing types,
including housing to meet the needs of seniors and people with a disability.

It follows that the Land may be developed, with consent, for the purpose of ILUs under
Housing SEPP s 81(a) and the Proposed Development cannot be said to be prohibited
under any circumstances by s 85(1).

Step two — Housing SEPP s 85(1) specifies requirements and fixes standards in
relation to an aspect of the Proposed Development

The second step of the Poynting test requires consideration of whether Housing SEPP s
85(1) relevantly specifies a requirement or fixes a standard in relation to an aspect of the
Proposed Development.

Development standards are relevantly defined in the Environmental Planning and
Assessment Act 1979 (NSW) (EP&A Act) s 1.4 as:
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provisions of an environmental planning instrument or the regulations in relation to the
carrying out of development, being provisions by or under which requirements are
specified or standards are fixed in respect of any aspect of that development, including,
but without limiting the generality of the foregoing, requirements or standards in respect
of—

[-]

(g) the provision of facilities for the standing, movement, parking, servicing,
manoceuvring, loading or unloading of vehicles. ..

In Principal Healthcare at [57], it was considered necessary to consider whether the
following elements of the definition of a development standard were established:

(a) the provision of the instrument or regulation must be in relation to the carrying
out of development;
(b) the provision must specify requirements or fix standards in respect of any

aspect of that development; and

(c) these requirements or standards include, but are not limited to, aspects (a) to
(o) of the definition of ‘development standards’ in the EP&A Act.

With reference to each of these elements:

(a) Housing SEPP s 85(1) and sch 4 cl 4(2)(c) clearly relate to the camrying out of
the Proposed Development. Housing SEPP s 85(1) relates to the carrying out of
development for the purposes of a hostel or an ILU, and the requirements in sch
4 cl 4(2)(c) apply accordingly.

(b) Housing SEPP s 85(1) is expressed as applying ‘relevant standards specified in
Schedule 4'. Housing SEPP sch 4(2)(c) specifies requirements and standards in
relation to accessible car parking aspects of the Proposed Development.

(c) Housing SEPP sch 4(2)(c) specifies requirements set out in aspect (g) of the
definition of ‘development standards’ set out above, being the provision of
facilities for the parking of vehicles.

It follows that, in our view, Housing SEPP s 85(1) and sch 4(2)(c) fall within the EP&A Act
definition of development standards.

Moreover, in Dib at [68], Preston CJ specifically referred to clause 30(1) of the former
State Environmental Planning Policy (Affordable Rental Housing) 2009 (ARH SEPP) as a
provision which specifies requirements or fixes standards. That chapeau to that clause
was drafted very similarly to Housing SEPP s 85(1), as can be compared below:

ARH SEPP ¢l 30(1)

A consent authority must not consent to development to which this Division applies
unless it is satisfied of each of the following. ..

Housing SEPF s 85(1)

Development consent must not be granted for development for the purposes of a hostel
or an independent living unit unless the hostel or independent living unit complies with
the relevant standards specified in Schedule 4.

Additionally, Housing SEPP s 85(1) specifically refers to the contents of Schedule 4 as
‘standards’, the heading to s 85(1) is “Development standards for hostels and
independent living units”, the heading to Schedule 4 Part 1 is “Standards applying to
hostels and independent living units”, and Schedule 4 Part 1 cl 1 provides that “The
standards set out in this Part apply to any seniors housing that consists of hostels or
independent living units.” While not determinative, the consistent reference to ‘standards’
provides further indicia that s 85(1) specifies requirements and fixes standards in relation
to an aspect of the Proposed Development.
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Given that the provision falls within the EP&A Act definition of development standards,
similar provisions have been considered to be development standards by the Courts, and
the provisions themselves use the terminology of ‘standards’, our view is that Housing
SEPP s 85(1) and sch 4(2)(c) are appropriately characterised as specifying requirements
and fixing standards in relation to the carparking aspect of the Proposed Development. It
follows that our view is the second step of the Poynting test is satisfied.

Conclusion

For the reasons set out above, applying the Poynting test, our view is that Housing SEPP
s 85(1) and sch 4 cl 4(2)(c) apply to the Proposed Development as development
standards, rather than as a prohibition on the development of ILUs which exceed the
standards in Schedule 4.

It follows that the development standard in Housing SEPFP sch 4 cl 4(2)(c) may be lawfully
varied by Council pursuant to HLEP cl 4.6, as requested by Levande through the Carpark
Variation Request.

Conclusion

Faor the reasons set out above, our view is that:

(a) it is unnecessary for Levande to submit a Variation Request in relation to the
height of buildings standard contained in HLEP ¢l 4.3; and
(b) it is legally open to Council to accept the Carpark Variation Request.

If you have any questions in relation to the contents of this letter of advice, please let us
know.

Yours sincerely

pZ—

Peter Briggs Rebecca Davie
Partner Executive Counsel
Herbert Smith Freehills Herbert Smith Freehills
+61 2 9225 5155 +61 2 9322 4735

+61 409 030 299 +61 429 180 239

peter briggs@hsf.com rebecca.davie@hsf.com

Herbert Smith Freehills LLP and its subsidiaries and Herbert Smith Freehills, an Australian Partnership ABN 95 773 882 646,
are separate member firms of the intemational legal practice known as Herbert Smith Freehills.
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ATTACHMENT V - DESIGN ADVISORY PANEL REPORT

tHILLS

Sydney's Garden Shire

DESIGN ADVISORY PANEL
DESIGN ADVISORY PANEL MEETING REPORT

11" SEPTEMBER 2024

Item 3.1 10:30am — 12:10pm

DA Number DA 110/2025/JP and 1525/2024/JP

DA officer Cynthia Dugan

Applicant Levande

Planner Daniel West, Ethos Urban

Property Address 7-23 Cadman Crescent and 18-24 Hughes Avenue, Castle Hill
Proposal

Seniors Housing in the form
of residential flat development
comprising five residential
blocks over structured
basement car parking.

Design review

First review DA (previously reviewed by Panel members as residential
apartment development). The court approved DAs 1110/2022/JP and
1112/2022/JP (March 2023) are being resubmitted as Seniors Housing
through the amended DA pathway.

Background

The site has been inspected by all Panel members

Applicant
representative
address to the Design
Advisory Panel

Architect name: Tai Ropiha (CHROFI)
Registration number: 6568

Key Issues

Summary of key issues discussed:

= Response to existing and future context
* Resident amenity and visual privacy

s Street activation

» Porte Cochere

Panel Location

Hybrid meeting hosted by The Hills

Panel Members
(in attendance)

Chairperson — Tony Caro
Panel Member — Elisabeth Peet
Panel Member — Matthew Taylor

Declaration of Interest | pone
Councillors None present
Council Staff Paul Osborne, Cynthia Dugan, Marika Hahn, Megan Munari, Ryan Fehon

Design Advisory Panel Meeting Report

Document Set ID: 21879923
Version: 6, Version Date: 29/04/2025

Agenda ltem 3.1 11/09/24 Page 1



Other attendees Tai Ropiha — Chrofi,

Mike Hormne — Turf, Landscape Architect

Daniel West, Ethos Urban

Yarra Booth, Ethos Urban

Calum Ross - Levande, Head of Development

Megan McBride - Levande, Development Manager
Scott Forbes - Levande, Senior Development Manager
Jody Mather — Levande, Designer

Josh Milston — Traffic Engineer, JMT

GENERAL

The Hills Shire Council is committed to achieving design excellence in the built environment and
ensuring new developments exhibit the highest standard of architectural, urban and landscape
design. The Hills Shire Design Advisory Panel (The Panel) is an Independent Advisory Panel,
approved by the NSW Government Architect, that provides an opportunity for applicants to receive
expert design feedback on their developments and to provide comments to assist The Hills Shire
Council in consideration of development applications.

The application is subject to the Hills Local Environmental Plan Clause 9.5 Design Excellence. The
objective of the design excellence clause is to deliver the highest standard of architectural and urban
design.

Note: The Design Advisory Panel does not determine or endorse applications. The Design Advisory
Panel provides independent design advice to applicants and council officers.

INTRODUCTION

The Applicant is the new owner of the site and is presenting an amending Concept DA and Built form
DA, primarily to change the land use from residential apartments to seniors living utilising the Housing
SEPP (2021) and the 02 March 2023 Land and Environment Court approved built form envelope.

DOCUMENTATION
The Design Advisory Panel reviewed the following documents issued to Council by the Applicant:

* DAP Presentafion Castle Hill Retirement Village, dated 10/04/24, by Levande, Chrofi, Turf,
and Ethos Urban.

PANEL COMMENT

The Panel commenced at 10.30am with introductions and a presentation by the Applicant followed by
Panel questions and comment.

1. Response to Context

- The Panel questions the removal of well-established street trees noting they seemed to be
endemic and provided an established cultural landscape setting.

- The Panel considers that retention of well-established native street trees within street corridors is
a vital contextual requirement within the precinct, and strongly advocates for the retention of all
such existing trees as well as within development sites where possible.

- The Panel supports the retention of deep soil and existing established trees in the central area of
the site.

- The Panel recommends the design team undertake a review of recent development and public
domain landscape settings that will maintain the verdant identity of the Garden Shire in a new,
high density setting. This includes materiality, built form massing, public domain treatments,
street activation and integration of required street utility services into the architecture.

Design Advisory Panel Meeting Report Agenda Item 3.1 11/09/24 Page 2
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Clause 8.6, 9.5 Design Excellence

4(c) Does the development detrimentally impact upon view corridors?

4(d) Whether the development detrimentally impacts on any land protected by solar access controls
established under a development control plan,

4 f{iii) How does the development address the heritage issues and streetscape constraints?

4 f{xi) how does the development address impact on any special character area?

2. Site Planning and Built Form Strategy

-  The Panel considers that although the Porte Cochere is not consistent with the current access
strategy utilised across the precinct, it is appropriate for seniors housing and has been designed
to minimise the impact of the changed land use upon the street frontage in a sensitive manner.

-  Relocation of the pool from the courtyard to within the building envelope is an improvement on
the Court-approved scheme, however the upper deck is compromised by the location of
ventilation shaft. The Panel recommends that it is preferable for carpark ventilation shafts to
exhaust at roof level. An alternative location for the ventilation shafts would improve the visual
amenity of the common open space.

- The Panel supports the revised location of the pool and wellness centre at a lower level with
aspect onto a sunken garden that provides good residential amenity.

- The Panel is satisfied that equitable access throughout the site has been achieved despite the
challenging topography.

Clause 8.6, 9.5 Design Excellence

4 f i) How does the development address the suitability of the land for development?

4 fiiv) How does the relationship of the development with other development (existing or proposed) on
the same site or on neighbouring sites in terms of separation, setbacks, amenity and urban form?

4 fiix) How does the development address the pedestrian, cycle, vehicular and service access,
circulation and requirements?

Bulk, Scale and Massing

- The bulk and scale of built form between development blocks A and B is out of character with the
other blocks that are clearly articulated. The Panel recommends breaking up this fagade into
smaller discrete volumes (as per DCP controls) to mitigate the bulk and scale of this portion of
the development.

- The horizontal spandrel banding of Buildings D and E tends to emphasise what is already a fairly
long frontage to Hughes Avenue. The Panel recommends introeducing articulation to break down
its apparent length. Consideration could also be given to recessing the glass line behind the
spandrel line to introduce shadow lines to the fagade.

-  The Panel recommends that apartments at street level have direct entry to the footpath where
practicable, to encourage street activation and provide a sense of individual identity for residents.

- The Panel recommends reviewing the proportions of the brick podium in relation to the
residential floors above as the upper levels are tending to overwhelm the podium (apparent in
views of the Porte Cochere) which could be due in part to the lighter colour of the upper levels
with gives them more visual prominence, or due to their overhang. Consideration could be given
to recessing the residential fagade line behind the podium line to give it more prominence in the
composition.
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Clause 8.6, 9.5 Design Excellence

4(b)whether the form, arrangement and external appearance of the development will improve the
guality and amenity of the public domain?

4 fiv) Does the development successfully resolve and infegrate the bulk, massing and moduiation of
proposed buildings?

4 f{x)Does the development address the impact on and any proposed improvements to the public
domain?

Site Coverage/ Landscaped Open Space.

- The site retains the site coverage exhibited in the Court approved documents.

Height

- The building envelopes remain consistent with the Court approved documents.
Density

- The density is permissible under the Housing SEPP 2021.

Setbacks

- The setbacks adopt the Court approved documents.

Apartment Mix and Building Design

- Apartment mix is based on current market demands and aims to encourage single dwelling
downsizers to move to an apartment setting.

- The Panel supports the communal facilities, which are located to encourage use and interaction
amongst residents.

- The Panel recommends that outdoor deck locations will require additional shading.

Clause 8.6, 9.5 Design Excellence

4 (e) the requirements of any development control plan that is referred to in clause 8.6, 9.5

4 f(vi) Does the development comply with street frontage heights?

4 f{ii) How does the development address the existing and proposed uses and use mix?
{Refer to LEP/DCP requirements)

Any relevant strategic documents / policies

Landscape Design
- The Panel recommends additional tree planting provision to compensate for inevitable tree loses
during the construction phase.

- The Panel notes that the trees retained are both of an evergreen and deciduous character that
will enhance year-round use of the central open space, with the capacity for the provision of
shade in summer and sun access in winter.

- The Panel recommends that the applicant investigate the values of Country to the site by
consulting with local representatives of Dharug peoples for their input into the design of place.

- The Panel noted that the Applicant proposes, as part of their overall philosophy of care, activities
that include understanding local customs and approach to landscape.

Clause 8.6, 9.5 Design Excellence

4 f (xiii) the excellence and integration of landscape design

Public Domain

- Public Domain design and materials to be as per the requirements specified in Council's Public
Domain Plan.
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Streetscape

- Mominated tree species must comply with the Public Domain; however the Panel notes the
existing streetscape comprised Brushboxes that provide a shaded street and recommends that
that this tree species also be considered.

Private Domain
- The Panel notes the private domain is largely in keeping with the Court approved documents.

3. SEPP 65 items to be clarified or revised:

Apartment Design Guide
ADG compliance is to be clearly documented and demonstrated to the satisfaction of Council’'s
assessment officer.

4. Sustainability and Environmental amenity
- The Panel reinforced the need for external solar shading devices to all exposed windows.

-  The Panel recommends that maximum building length controls and ADG building separation
controls between development blocks should be compliant, to facilitate air ingress and movement
within internal courtyard areas.

- The Panel recommends that replacement trees and understorey vegetation species should be
endemic to the Cattai Creek landscape setting, noting that cultural planting can form part of the
endemic Cattai Creek vegetation as an appropriate cross-cultural response.

- The Panel recommends that privacy concerns raised during the meeting for development block C
as a result of the adjacent ramping must be addressed through provision of further detail of levels
and screening.

Clause 8.6, 9.5 Design Excellence

4 fivii) How does the development address environmental impacts such as susfainable design,
overshadowing, wind and reflectivity?

4 f{viii) How does the development address the achievement of the principles of ecologically
sustainable development?

5. Architecture and Aesthetics

- The Panel is generally supportive of the architectural character and materials proposed by the
design team. It is noted that subtle differences in materials, textures and colour are proposed,
and this will be important to achieving a diverse and well-scaled environment.

- The Panel recommends that street front utility service elements are integrated into building fabric

and landscape as per THSC DCP. Refer to the following council facts sheets for design
guidance:

hitps:/fwww.thehills.nsw.gov.au/files/sharedassets/public/ecm-website-documents/page-
documents/fact-sheets-guides/fact_sheet - building_design_site_facilities -

mail_boxes_in_medium_and_high_density_development.pdf

hitps:/fwww thehills.nsw.gov.au/files/sharedassets/public/ecm-website-documents/page-
documents/fact-sheets-guides/fact_sheet - building_design_site_facilities_-_services. pdf

Clause 8.6, 9.5 Design Excellence

4(a) Will a high standard of architectural design, materials and detailing appropriate to the building
type and location will be achieved?
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4 f(xii) Does the development achieve appropriate interfaces at the ground level between the building
and the public domain?

6. Documentation

- To aid Council Officers in assessment the Panel recommends that the Applicant presents
documentation in the format endorsed by Council made available on Council's website.

- Public Domain Plan Submission Reguirements (note the provision of a Public Domain Plan is a
drawing requirement listed in the Design Advisory Panel Submission Reguirements)

Mote: further information may be required by the Development Assessment team to aid with their
assessment of the development.

PANEL CONCLUSION

The Panel thanks the Applicant for the presentation, and notes that the Court approved Applications,
(1110/2022/JP and 1112/2022/JP); and the Applications 10/2025/JP and 1525/2024/JP are presented
as amendments to those Court approvals. On this basis the Panel acknowledges that the Court was
satisfied that the requirements of Design Excellence had been met and notes that the application is
an improvement on the Court approved Development Applications. If the Council Officer is satisfied
that the Applicant has addressed the issues raised by the Panel the applications need not return to

the Panel.
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